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1 "FOR THESE REASONS, THE CHAMBER HEREBY FINDS that Palestine is a State Party to the Statute;

FINDS, by majority, Judge Kovacs dissenting, that, as a consequence, Palestine qualifies as ‘[t]he
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W ONVNVN PIY DTHYN 220D IR 2970 8732 DX YNV YNIDN DOYINI NYWNND IN ININN IWNY

D W N AUPNA D) NN N NXOD MAIVN MIVH DIPRYN ,0MPN YNION DOWINI 070N
- - = ANY2 IMYNRYNRT IYPN NYION ,NNTIPN N ININRY 1N )P YN N2I0Y

:(112°9N) NTYO NWN

MY IND MINN MDY MDY DI NY HAN

:(NTAYN) 2P TV

MY Y NN

:(112°91) 2501 X9V

N DY W

:(TNY v) V1137

PISN D W MW W

:(112°91) 2501 X9V

. MN2 POMINN VIVYNI
RVALPIPL)
NPAYN DY NN PNIYD DNYNN N

:(TNY v) V1137

- - = PTNONYOIN DN .MPADN TINA DY) NOM

112V NNNY PN

7M1 ,NYPa2 WO

: ON99NNPN NMINKN) 1NIN WP NN

AT NP DT OINYOP M0 IDIN MY IMPIV NIYOD NON

RVALPIPLD)

N2 OV 9N 510020 DY INP THIMYNYNRM TYPN NN ,NNTIPN N2WI YNINNY DD

N2IYN NN MPADN DD G0N MIMY DY THYND VI DIV NOWNNN MOLSNNY DN’ M1IAoN

T2 NPIOIN MY NNIN NNX NPT NAIY NN ,NMNDD 1IN NN XD NN ,NIOININ
.DMVINNH DINPIVN G IV VD M 1N NOW T PPN MINT 7111 G0 MMV DY NPNNY

TNY DIMNN PADNY 10D ,NPTHN DY 0»HIYD DIDIVIN NIYN G0 MY DY THYNN VN

ONAY NPT DY NDIDN .APTHN DY DMNIND-PIAN DXDIVIND DY YT 27D N8I N )PON PT

NN NPTHA PIND NDIN NPIVIY T2 1NN P2 TN IMMIND-PAN NPT D1VIVNI DION YT

IN,NPTN VIOPID,NOWYNND PVIVN XYY PONND MON MY NDID NHWNNN DN .TONNPN MINDNYND

NPNNPNRM MNDIYAY ,AYND NVIPNINY TPNIND-PAN NPT NYLY P NYP SURI ININ VOPI
PRNDNY PON D, NPOIND-P2 NPPN MOTNY ONIN NN ONYY
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D) NYNY DD PYY XA NVINNNY YT NOONT IN G0 IV DD MPIA0 NDY YTV

NN NYNDY NIAD IWYN> DINNN DIWIN .NNNNN IUN 2OV N NYNN XD NN ON DY MYINND NVONNN

D127 T8N DINNNX NHNY MNYNND ONMNN ,POXD OO 2WWN NN WP .90 MMV DY Dpann

NOY MLONNA TINNNY NPND PYNIN NXYPNY NOUNND MHLIVNN NXYPN 2990 N DIINDN
DTN N PRPNN NN PIND PNOOY DY PND XTI G0 NIV MDY TPINN NN NI

:(112°9N) NTYO NWN

PAYN . IOONIYIT NI2NT MYID NIYINRD NN ONX XD ,2INN NODY DY NN NONY O DRI XD
0NN NN DY

(DY W) 1079 PO

TOU NNWINN NOVNNN YR DY PN RODY DX NN M DY IN

:(112°9N) NTYO NWN

PONIYIN NHANA DY DY NY

(DY W) 1079 PRD?

10N DNN NN 1N NOIY NNYIND NYWNNT WRI DY 190INX NN NN

:(NTAYN) 2P TV

710) ,NINNNA OXWNAN DY 127N NNN

(DY W) 1079 PRD?

7% NN 105X DMIATHV NNY DXDYPN KD DNN 10N DNN NN

:(NTAYN) 2P TV

.MM XY NOWNNNY DMPIN NON DOINNNDI MY2IN I DY 9270 NN

:(112°9N) NTYO NYN

YTV NNRY DOINIANNR DOINY M DY 12710 NN

(DY V) PNOY PPN

PYN NNNR .DXOINANN ODN KD TN 9N

:(NTAYN) 2P TV

APV ,D0I0NN DON XY TN N

(DY V) PNOY PPN

STov opwn Dy T
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5 NAa0)

NN HYT INN

IMINDIIAN 1270 $PI2 MDD NYIWY DN NVIOYN 1 ND PINY PPINN
"rHan

:19N2) NVXYN : TIDY PIND PNPINN PRYL NN NYT NN NND DXIMYN YT DY SNVYPINI NI’NN NN
Y MM NPNY INIY NIND YA MNINDIIN LAVNHT NTHY YPI2 MDD NPYY DN ("NIRNINNY
XN I NYT NNN INIWD INHD NINDIY DX TPNY DNDMD DY PTY NTRYND WWNm NNNoNN 1T

DNINDIIAN VAYNN DINNA YNNI DIDA DY PNTNY NN

NN N8I ,HTI29P NVIDIANIND MNINDIA VOVND (Whewell) DN»ND DWW YY NITNPN TP NN
DYVAVNY 190N M1 YW Global Facultya 9am ,05v17a m9ayn NVIDININD DMVIVNY NVIPI
2 .Institut de Droit Internationalay ©Xy115 MOYNIVIN MPHRTPRI 92N MIN .PIV P NVIDIININA
YINA (HPPL NTY) 2010 XN 31 OPN ODON MPNRD NPITAY TPNDNN NTYND NYT NNN ONN NN
MONRON TTYND YIN MIINDIAN Y097 PTN N NYT NNN NN 12 199, 1NDN T NPPNN NIND

(ICC-01/18 16 March 2020) 5N 05 MPVOYON MVYIN DY NNNONA NTY TN M1 OV

M NYNIPN IRNND NONPNN SNYT NN

TIOYPINT NNINRN X DY (17) : X1 (T) YOP PYO NN, 15 PYDa ,NVIIYN : YD -PINIY
712X LIV NI INAYA POYN VLIVNN N2 MY ,)PT 9 DY NVIAY MOIND YTV M ;M
JINN Y DY IN NYWNND YR DY ,NDWNNnn YW nobnnn N11’ao Paya P ND ,pINY
IN OMPN MY MY ,NVONN DI — PNVONTY DT PYDI ;NN PRYIIN N X

7.M2R0 D NYYINN VIO NVONN

MNNY )Y ,PIRIYIT VAVNN 29D NOPN NN NIRNNN AT MW NNIN NTIPIND IR ANT NYT NNN
,OVNNN DY NVINN YV N0 NN PNIAD DXIYMI LAYN N2 YD HY MONDN NDOY NN INNNN
LY TRN XN - NNPN OWY ,10NY INIPMOY) NN IYIN NHWNNN WRI

NIV ORYI DY D110 DY D) NON NN D10 33”7 DY 1IN INMNNY NPINY XN KX NNIN TIY
MONDA INX NPYN DMIND ITNH DN P2 ITHN HITN 2I2N HY DMINDD DINN) NONY HID DNV
T DNNYY VLIV

YN HY NNDID DY INNNN DY MWD NPLAVNN MOYWNN NN TN XD N NYT NN D WTY
T HY MNAN DY NINID NPITI NPN MINAD DN ININDIAN PTN 29-DY IMIIN NXR OMPY HNIW
DMINY IX DXTRON DY INOTNRN XITN DY THYIRD NPINKD DY IRNNN DY MOOWYNN DX IN,NNNON
NPIVIN DY IMINNNI NI NN MWD 1IN IRNIND 2D W1APD NINPNN RO NYTN NNN .NINRD MI9ND
191N NIN TN NYTD NNN DY 1Y .MM DY DXIPN2 YD NPINN 220 MIORY 1INIY NPONRIYN
251N ,0°71 Y2IN IN NPVIYN NIXITIY — I OVIWN DI X773 NIV INX NI NN IRNND DAY 1Y
M7 DY N21DN NN NN TIVNY IWPIAN NIRYI ,TIONRIY NPVIDYW NIXITIY NIRY T OVIWN DTN

DNINDAN PTN NN NINY HRIWA NVXAYM NPPNN
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55 YW NYPIVISN MDIDIY 2D DXV ,NPVIPNP NPNY THN NN DI NIN NI 1A NPT NN
N — NYNNDDND NPONNN NN NNYT ROW T 1011792 NPV NPNXIN D190 NINRDY MIpn NIPn
MOUNNON NPNAY MDYN ¥ DIDD DIN) NNDNIY NON .TAYTA NPVIPNHP NPYTAD — 1 NYT INN
NYIAN ,NPNY NYPN D52 DRIV DIDMPN DNINNNN DY IXINND DY NPTINYN MOOVNN YW URIN
D11 NPN MNIN I DXYNN NPNY D213 DNV Y9I ,NNPNIN 2T HY NPIVAN MM 22D NV

MO VIDY MINIIW

DMN YI9D NINMNN RO NI PHYN VIWNN NI NPIDAY YHNIYIN PIND NONMNN NYTN INNY Y55
MIINDIAN VOV NN DNDY NPLIVNT MOIYYNN NN 1SND NYPINI DINNID DX NNSND NON
T VI MNITIY HY NPIVARD JNPNIA

2)1 T NYT NN NONMNN JIORY MONWUN

PIVOVYNIT NYT DY NMIMMOPNN DY IRNNN DY NPIVARD MIOWNN 1N (N)
Criminal International the of Statute ) X971 NN Hw 17 Pyoa NYI1Apn (complementarity)
Y097 MINDIAN PTN N2 DY IMOIND NN YWY 19N (7PT0 A npn” 9nY) (Rome
9782 ONANND OMPY NNDNI DMV DY DIDONIY D DWYINI )T (P70 12 1onY)

2NYT NN SV (X)) 192 DNYNIN 70

PRPIPY IN PMINOWN DY QO NDYY DY NMNOPNN YY NXIINN DY NPIWARD MODYnN N (3)
TH DIYON YIN2 IN MNONI PNTD DT OYNPTH VIYN N2 DY DNMDND NN DNV 19N
DTN OINAND OMPY NNDNI DMV HYA DI

DNYT NN DY (2) P92 ONPNN TIO
110 %2 DY MONDN NYITYY ININD MNIOWNN NYIIT DY INNNN HY NPIYINRD NIMIYUN

YWY MIXID PN NPVLDOON MYIN SYW NNDN qON DY NNT KD MMINDIN P09 PTN N2 WO
17PN 5M5 5NN 9125 ¥y2INN NY 2592 .NNVDYH DINININ IRIVID NIND DXNVNRI TNV XT3y NNNON
THD DIYIN NI YIHND DIPH W DX NVINMD YID) TNND D1HND DIPON 1N XIN NPPNN NNONI
THD DIYND XAND DNA PNAD D) WITI Y2IND NOONNN W) NNHDNI MDY 1PN DINIW 1PN
NMMOVNN PIPY NI DIYIND 2AND Y MPIAPN NYIPA 210IN ONIN .DIP 0N DONIW

.(complementarity)

N2 WY NPTN DN D22P 7PN XY DIYINX NI D (PTN NP2 NPIND (a) (1)17 PyD) yIp M ownin NIpy
NONON NPTH NMNX TIY DI NN, PO ATV INX NPPN PO NNMPN PINN 220 VIV MOIND
:VAYNN NN INX NPPNN NN Y8 (genuinely) N2

The Office of the Prosecutor, Situation in Iraq/Uk Final Report (9 December 2020) https: //www.icc-
cpi.intssites/default/files/itemsDocuments/201209-otp-final-report-irag-uk-eng.pdf (n»v>12 N7 2 \onY), 438 NP

2
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“The case is being investigated or prosecuted by a State which has jurisdiction
over it, unless the State is unwilling or unable genuinely to carry out the
investigation or prosecution”

2 NPINY (2)17 PYD M9 ,NOND DOPXN NPNY 7NNI27 NMNYN NIPIND N THN ONN PINIY »TD
DNINDAN VAVNT YT DY DIDNN MNXIN TONN MNIPYY O XYI2 ) PTN
“In order to determine unwillingness in a particular case, the Court shall consider,

having regard to the principles of due process recognized by international law,
whether one or more of the following exist, as applicable: ...”

90N INOINNNY IINY 19INI D¥DMINN IN DN O¥ONNY MIVOND NN, P, DWD vipan Pyon
AYONN PN ,MD0IN NIND ,IUN 19INI DXITINN IN DIINN DIDHNNY MIVON DIDYH G0N NI
AP0 DA NPINY (C)(2) 17 PYyD) P9 9272 YN DTN NN NXINY MND Oy
“The proceedings were not or are not being conducted independently or
impartially, and they were or are being conducted in a manner which, in the

circumstances, is inconsistent with an intent to bring the person concerned to
3 b 2
justice.

DO IN DYNNNY YNYI DN DINONN) DMLY DX NPINI NOMDY NYMTA 12YTHY MINY
DX 2AMNN TN ,DRNNA P19 TIRYNY NIND N300 NN AWIITA NIN TPIN P TY (D09 Xwna
95 DYNIN DY IN) NPTNRN DY NXIN KT N2 7PRIN DO D YR DY NYIVN IXIIY 19 P10 101 SV
799 MBYY NNV NN MNRINY DNYY 231, MNIOVYNN MYOIT DY IMNMPNND OIMNOLN (P1IYN
:NIPNRN NX NIPIN 1OR NTNNY SNNN

“a State that challenges the admissibility of a case bears the burden of proof to

show that the case is inadmissible. To discharge that burden, the State must

provide the Court with evidence of a sufficient degree of specificity and probative

value that demonstrates that it is indeed investigating the case. It is not sufficient
merely to assert that investigations are ongoing.”?

quite demanding admissibility 7 »y21n 787 V)2 929190 Schabas and El-Zeidy o>1monn nyTo

3nassessment

RTPN NPNA NIMPN NN T DYDY ,NNNIPN DPPNI MNY NYPIN NN IWND ,DINN
19 MwyY (reasonable basis) 9720 ©02 VY MNXIND MY DV HVIN (preliminary examination)
PTO DTRYIM NPPNN NPITAD VN TNTPNN N1NIAN NY2 08NN .(PTH M2 NPIND (1)53 PyD)
IN) NPTHN DY INY HPHN NINY JNIND DDOIX MDOWNRN PNIPY NOINN DX MNIY NYIND ,N"NVII22
NIPNY NPTHN OXN — NPPNA NMNAY XOYW NVONND DIDID — PNNIAD NNXY NN NNNIN TYRD ,(DIIWUNIN
a5 DN DN DY NN DYDY M) G0 (NNXY NYIANNN) NYNT XN TWND 20 OIN 10N 1D NNVY

:TOV

“Nonetheless, it is not sufficient for the Office to have concerns. The factors it has
identified must be capable of demonstrating that the authorities acted in bad faith,

11

12

13

14

2

Prosecutor v. Ruto, No. ICC-01/09-01/11 OA (30 August, 2011), Para. 62. See also Commentary on the Rome Statute of

the International Criminal Court (Kai Ambos ed., 4t ed., 2022) p. 969.

970 mya 0w 3
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i.e. that the relevant domestic proceedings were not conducted genuinely which,
in the circumstances, demonstrates an intent to shield persons from criminal
responsibility.”*

INONN NY2N NYIANN IYUNRD ,NNT NNWD .AYIAND YT DIV NPPND P3O0 N3 PN 1NN OOIN
TPNY NIMD HY NPDVINA NNDIND NI IR NYIITN — OYIRIYIN NIPNAYOIMOIN TONN — NPTN HY
T TN

NPYTAN NPPNN DY DXAYWN DO DX NN ,NDPN TPNN MNOOWNN MYOIIT MIN»PNN DY NP 1an
:9V91 DIVWPNA

“examine the totality of the relevant factors in their context”s

90N MNNNY RINY 19IN IDMIND NPPNN 2PDNY NNDIND NYOIITN IV [, JN2NN DY NDIYNRIN ININD
A ONINDAN VIVNA DXIDNIN MININ TONN MNIPYD MM (2)17 PYD DY RYIN DY W N9
9N NIN NNY DIPNY DIOHNN DY NN 1DINY MINNIYN NYIAPY DNINND MNYN WS KD PN
MDY 9272 NMY NNNKN O3 DY NN TONY NI IPOYY MINK MIXIIYL INM TWUN DXVITIVDY

7.71°05720 DN’ MNOPOWNN NORY NX MINA TYUNXI VDN NMINIPYN NN NN NYIAND D) 6.0 TN

MOINN DY MNNXYN DY D91 DIWIWNN DMY DXV DNMMA YIND NINA NYIANNY DNIPIVIPN
S NPNPIND NMDNDN ,DXWWAN WX NPPNN MY DY MANYHNN M0, MLV MIPIND
L NNN TONN DY WAL DYVMNY IN DIYAIN DXIPIN YNV IN MY MITYIND ,1PDD9N NOYIND NITOMN
Y910 DMIPNIN P2 DIVPN IINRD 91PN P2 N2 DN RIWN ITYN 8.0 PNN ToNNa NOVIND MIAIYNMN
NV DY DTNHYNI OMIPY IR DN OXTYN IN NP MPNN 1D ,NVVN IN NYIAND NVPPNN
YDVPMAIN NN 290 TN DN XN DMPNN ONN NPNIN 2.MIWN

“What is decisive is whether the fear that a particular body lacks impartiality can

be held to be objectively justified.”0

¥ YAPY DTN NMDTY INPNRN LAVNN N2 DY PT PDAY NY IYPNA M9 NY> NN

“whether, quite apart from the personal conduct of any of the members of that
body, there are ascertainable facts which may raise doubts as to its impartiality”*!.

.15

.16

17

.484 PO ;MY NNT ¢

487 NP ,MIVIIA NYT 5

As such, human rights standards may assist the Court in its assessment of whether the proceedings are or were ¢
conducted ”independently or impartially” within the meaning of article 17(2)(c)

https: //www.legal-tools.orgsdocsef20c7/pdf para 220

MV T

D)X To oy 8

ICC OTP, Policy Paper on Preliminary Examinations, November 2013, paras. 53-54.
.435 NP, MV NYT?

.441 NpoOY DV 10

ECtHR, Warsicka v. Poland, no. 2065/03, Judgment, 16 January 2007, para. 37. ,ownb 11

4
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https://www.legal-tools.org/doc/ef20c7/pdf
https://www.icc-cpi.int/sites/default/files/iccdocs/otp/OTP-Policy_Paper_Preliminary_Examinations_2013-ENG.pdf

MYINN Y9 MINASYY NPNI NYNTY PIN2 NNAPH MINXNDNYD DY NN 92yH0 NN NY*AND
“the actual independence of the judiciary from political interference by the executive nyxann

12 branch and legislature

)N VOVYNN NV 1D DTRN NPIDND YPRN VAYNN NP YW NdPAPYN NPPOINN NI NNYT VIV
13 yann Nonnon Ny p1sv

D VPN YNND NMD NNDINY PODN ININ DN DNNYIWI DN NIWN IN MINANY TTYNY WHTND v
N>2NY NN DY NAWONN NPN DN NIVND YY) IN MINNDKY NITYIV NPNNY NIDIND NN NIYIITH
NONYN D29 NIVND IX NINAKY T0INT NYNI JON NPPNNY DIOVW NN .PTD 9272 YN OTNRD NN
PND DM NI NNRD PN DNIVNRY DIYIN NDOY NPPN NPND NIND W IX NN ONN NN IMPNY

TN NNIRD APNIN DY

97N P PRYNd ON NVYNN ,NPNN D1 ,NPPN DY NVYNNY DOV YWNN N2 NINT YD IND
79,902 DOV HNAYN DNOY DN XIVND ITYN DMNNDSYY DI T DY 157V YOIDWN TONN
D792 D) 12T T2 .NINRD APND YIND 7T NYINN MDY NPRY NPPNA I THY WWNN ND DDY
DN T-DY NPYTA DY MIIVXNN NN NN IO DIIHNN MVLINNN DY MHVIPWN NNPAN DN
70 NDIDY ,NOANN DYDY NPVIWN NNPIANY BN ,DOPNDN DNV DN NIVND-ITYN DNINDNYY
TIYD AN NP 1P T ,0°29010 NYN MPIDY D5 . PTY TMIYnD NINDN 22D 9N Ty DY MpPOD
L0 T0 TNRYNY N NN IN WY NYDINYD ,D2NUNIN DY IN NTHN DY SO NNIXD XINY ONMNIN HVIA

DN TIY MY NPKID NPRIL DIDMI TIN

JMN GPYY WpaAny ORIV PN OAD DX 14)0NINDAN VOVNN MININ MDY YWHITIY 2IWN MY IWPNa
2 Yap 7o .N9WaN IN NVONNN M0 DY DIV DDV DMWY DNNANA TINYD NIIN 1D NPPN
,(OPV NTYY) 2010 YXNA 31 DN MDD YIPRN NPITIAD MNDXN NTYNN DY NYIAP T 153195y VavNN
(N30 MPNN) 1IN NVYNNN MDD, (72D TYNY) NPPNA NNYNAD NVDNNY DT MNN NINNY
DRMNNY D5V ININ 1. MPA0 DV 0MNIAN DY MODIAN 1DI1DY ,NPPNN ININDY NPPNN MPNIND
MM YYNN 9210 TO MPND NMIDNDN NOYIN I9IN NN PNIAY HRIWIT VOV N2 MOND NN NIV

T TRYNDY MPNY MINDL PHIN NND PRY INYIN DT VIPY) NIIN

VAYN SN YUY MINDH NHYY ININD NNIIYUND NYIIT HY IXNNN YWY NPIYONRD 1IMaYUn
0597 0NN

.18

.19

.20

.21

.22

.439 NP, NNV NYT 12

.02 N7 MY NN N 13

.(2011) 93 HVYTN APNN ,DONZN T NINNI MTYN NVPN : 1IANY NN IPIN D7DN I DAY )N NNy NI 7o Dy 14

DNYY IUNI NYIANM NVPPNN MDD PIINN NYTN IPOW 59557 (9 NPD) ¥ NNOVIN ,WIIYPN ) NONTY 3292/07 N1 15

oY VYYD NNPIANT AN AN NIN VI DMMDN NDN NPT PN NNV TWRIDY D55 NPPN N NPITA NIV PPN
NVMVN) PYNRIN NN VIIPIAN I BYNA 9594/03 X2 ; (7.171PNAN M0 NIPNAY NINM ,NNXNINND NN N3 NDN NVONN
7PN NP20 MPNNA [NPPNA MNSY OR] INVINN NN YAPY 17891 YY) (14 NPO ,NPN

NIYLY MNIN HY HRIYWI NPPNNI NPITIN ININNA 0 N7IT,2010 YNNI 31 OPD P00 YIPND NPYTAY THINDIN NTYNN 16

SYNY) NNNN YW VINXAY 792D TUN ¥ TUND NPND NWITN (2013) 20INDIIN VAVNN 29 HY NNININ 2T YW MI9D I1Ta

DOYNHINI NVIPI TIN,(85 NPDI) 7717720 I NNDHRM #0720 X192 DYDY NYY! IPIWIND MPIN1 (59 ,49 MINPOI
(102 NPDY) #DIPHNY DOPNTH DIRINN W NONY > 0*PID
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https://www.idi.org.il/books/2574
https://www.gov.il/BlobFolder/generalpage/alternatefiles/he/turkel_heb_b1and2.pdf
https://www.gov.il/BlobFolder/generalpage/alternatefiles/he/turkel_heb_b1and2.pdf

DYV DMNPTN VIVYN YN DY VNN (subsidiarity NPIPYN PIPY) IDIT PIPY IN NDOOWNND PIPY .
D% PTY YD (universal jurisdiction) M5092IND TPDIDAN OMDNDI WINYW MUY RO NN
OO0 MONDA YWD MNINKRD ONIYA .1 MNTNI NNNDN YW DIYIRD 1IN 19D WY
NPV IN NIOWNRN PNIPY 7.117T7IW) NN, 72N JWRID MPTHN 190D NN NYY) MIHDIDIIND
VIAYNN NN D PTD DTIYHIN NPTNL PTN MIXINN NN 1N NORI DIV 22N NYIND NNON NN
2NN MNINDIAN

N YW NLYNNN NYIP DRNNA INIIN MDINDIAN VAVNN DY PNIPYD DPHn NIOWHN PNIPY ,DINN)
:99 2005 Mmywn Institut de Droit International
“3. Unless otherwise lawfully agreed, the exercise of universal jurisdiction shall

be subject to the following provisions:

[...]

d) Any State having custody over an alleged offender, to the extent that it relies
solely on

universal jurisdiction, should carefully consider and, as appropriate, grant any
extradition request

addressed to it by a State having a significant link, such as primarily territoriality
or nationality,

with the crime, the offender, or the victim, provided such State is clearly able
and willing to prosecute the alleged offender.”!8

PRV N YO NINRD NIPNTROY T2 1IN MONOM ,NPNNN DYIITI YDTHN ,MINK DN
(rclearly) »©>m12”

77 XY Qpwn (MY Nwn IR) mnownn PIpY (Klaus Kress) 099 DINOP 10900 180w md
7921 17,7990) 1IN NN MNTN DV (0pinio juris) MHVIVNN INTHY NN D) NN MNTI DY MXNIND
MONO NOYAND 2NN MINDIIAN VIYNT DY 21NN ONIND NMIDOVNN VTYN NYOIITY NION NN v

, 0P Y21 190 .1PHDININ DIPY

“the subsidiarity principle has grown into a principle of customary international

law supplementing the principle of universal jurisdiction over crimes under
international law.”20

PIN N2 NPIND 17 PYyDa MNMOWNN JND P2 NN MY DR NN DT IWPNL NINIYNNY NHRYN
VIDY MOND MDYINY MPTN DY DNN OYON MINDIAN VIVNI (NPIVPYN IN) MNOOWNN JNIND
NsY IDI N nOONN ,TNX T8N .NING INX AN DX PHNN ,DMY DN DMNNN NNV IN ,TPHDIDIIN

23

.24

.25

17

Christoph Safferling, Gurgen Petrossian, Universal Jurisdiction and International Crimes in German Courts — Recent

Steps Towards Exercising the Principle of Complementarity after the Entry into Force of the Rome Statute, 11
European Criminal Law Review 242 (2021).

Resolution on Universal criminal jurisdiction with regard to the crime of genocide crimes against humanity and war

18

crimes, Krakow Session, 2005.

Claus Kress, Universal Jurisdiction over International Crimes and the Institut de Droit international, 4 J Int’l Crim
Just., 561, 580 (2006).

19

0w, 0w 20
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https://www.idi-iil.org/app/uploads/2017/06/2005_kra_03_en.pdf
https://www.idi-iil.org/app/uploads/2017/06/2005_kra_03_en.pdf

MNIN NYIIND DWNIN DY HVIN NI, (clearly”) 70 11727 N1 PRY NYDIND NIND NONMNN YD
DN DNY DINND AN 1M NN NN IPONDNY LVIVN NI PN TR TNPNI M) NI N
D) PN ,9012) 217 5DVPANY NPPN YN N2 OPPNNY YD NIT NRDIY DY NP NNIIYD PTa DIV
a3 PN M2 NN NYan "unwilling or unable” S¥ nYANN YY 1IN VIVIY OINK VIVN NI

22 V90 dNINY

VAVYN NI DY NPOVPID DY TMYDINND PHNND TIVXIY DIP OV INWIAP NN PITY RN DI .26

.DMNNTNHN VAYNN YN DY DNPIDI "NNDIDWNIN DY IO M) DX VTHINY MNYN MOTHI
“the details of the subsidiarity principle remain to be clarified as the state
practice evolves.”? ...
VOVYNN NI NN PITN PIN M2 ANPNY NPXLVPIONY DIP DY INDIWND GI0NND D) TVIN)
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“Arguably, future practice operationalizing the complementarity principle of

the International Criminal Court (ICC) Statute may shed more light upon this
question.”*
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Peruvian Genocide Case (Decision No 712/2003) Spain, Supreme Court (Criminal Division). 20 May 2003, rep. in 141
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Crim. Just. 690, 694-95 (2003).
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