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N1 UX1AT 17 T1'0DN XIOY VAW 'RIXRN IR (44 7'W0) vy mon7
TI'DNY7 1M27N 11'R OX D2 ,(45 N'WD) nvIX'a17 710N 1wyny 107 vTIn
IwAaXn Serious Crime Act, 20077 46 N'WU 712 7V ND11 .iM'avil vix'a7
TIVTI AR A1TNRAY 701 02, JITAX T11N'AY7 a1oa 133 1977 171Ny
TIN'1Y 11ND TINN 17 T1'0i7 11170 DWXINY I1'2'X¥A0 111y 7V y'axn7
W17 TI07 171 TI'0N0 7w WY 1770 NTMMPAXnn JINK 701 7.711mMeax
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127Kp , 7071 0I0°7KY7 nODN 7y MDIKY7 T1A711 ,1170 D177y3 79 2TIN?7 791K
Terrorism Act, 2006, c. 11, §§ 1, 20 (Eng.); 1X1 .0?70210 11D "pyNn7 7110
Terrorism Act, 2000, c. 11, §1 (Eng.)

Serious Crime Act, 2007, c. 27, §§ 44-46 75

Y10 ,?Ta7n Criminal Code~7 (1)22 97yD7 A1 1773y1 amiT *7xw7n 1?7 76
107100 NX

22. (1) Where a person counsels another person to be a
party to an offence and that other person is afterwards
a party to that offence, the person who counselled is a
party to that offence, notwithstanding that the offence
was committed in a way different from that which was
counselled.
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.1PU21yn 71N7 27144 17°yD I1X1 ."N1I0N0 01720 01202 X D110 N1JDA DTX AT Rynn
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N1 13W AV 7V WYY ,46 1O 7¥ 7N IR 1D 7R 1V 7Y
78IV 1IN MR X1 1wV

71100 "WNIWN 1Y 1717 TNV (Crown Prosecution Service) CPS™ 11va
11NN YT0 11901 TANNwa7 anon ITNwxa ,'7”]|‘I 171Nil NYUY7 DX
AT0 I1NAi T1IT'V1 110X nw7 711001 TWNNWA D TNWXIN DMIYN AR
VX X' O'NWKIT TNX .i1'1D71 'INN1 1WNT T0 T1NAnY N1l 11NNl
1Y X1i1 131 ,“smash down in northwich town” 17 X1j7w 7120701 (event)
“mob hill massive northwirch ‘7w Tyu'1'71177 TUT'ND INTIW WADON'7 INT1 017N
170N Warrington Riots DW1 {71102 AT NNA "1wil DWKIA lootin”
1M1 X7 D'M1DNAN D ]"X'7 w1.0"10N TV1INd1 71mynnal r]J'IJ'IVJFI'7 D'WIXR 1INTIN
VIOIX D7V T AV VI 170 D'AWKIN Y 7V101 1T0 TTNAi

PADRND NIY

911 |'T1 Y127 hoi .2.1.2

11021 71N " TIRIY TINM271 703N TIYT7 Onoa7 1'oan awian
racial) 71"1YT2 NIXIW7 D'WIA117 DND'X 1171 0'T711Y D70 w178 11 1'NaN
DIX7 ,UT2 ,VaX"D ATHNN VT V7 7V A7oa MoR WX L(hatred
Public Order Act, 1986,"7 OXTIN1 ,""MIXT7 IX "INIX XXIN X (MINTX 7712)
JTIIT ANNX TV IR TTT ANRXY Yizd 7Y anon Mo v Part
DXT111 DINNXRT DMWY = "IN 1M1 Y71 7V a5on 7V M0 WwW7wi
101X UN™MN "0"Mai {71041 12 11D .Public Order Act, 1986 7w Part IlIA™7
Football Offences™7 OXTA ,71117D "wIIN1 01Vl 0™D'A7 *TIN™ 1111

Act, 1991, Section 3

T11271171i1,0"7'N1 WIN'W 7V 101X Public Order Act, 1986, Part I1I, Section 18

“threatening, abusive) D'1'7un 1X D™1VA1Q ,0'N"XN DY D127 TAXT X

Serious Crime Act 2007, c. 27, gg 44-46 78

Rosa Silverman Man, Given Four Years for Facebook Incitement 79
INDEPENDENT 16.11.2011



nIN77x71 MAYTA7 Anpan M17ay | 132 1173770 NN

JIUT XYW (“to stir up”) 11277 11121IN DTRAW 727 M1021 ,(or insulting”
177 717V 0101 M0 7170101 AWNNNAY IR 87101 N7 DRTNL
T1127'7 1127171 X7 DX DWNRT' X7 DTRW 111N (5) W0 TIRT DY 1100w XIY
W71 1MX7 W' .010101W fIXIWI 11277 7RXID197 YTIN i1 K7W IR [IRIY
7172'w 72 12N INXRT7 ANWI1 AT 7w 'wWA1 TI0* 770 "0"MA0 77100 1701 D T
D1YN 71N 7V TN17'1 M1j7V1 "IXIY 111177 717V" 7w 7121700 TIX DA

82, 1111011 TIX N'1717 "WAX XY DYNDOY

v "01'7UN IR ,0MIVA10 ,07MTRN" 0MIDA7 D Y17 111013 1j7'00i
™11 High Court™i1 .(ordinary meaning) DN7W f17'11i1 NMYNWNi TIX 1IN7
TID' NY*'1i77 11"0'1 117X 0™D'11 7N1740 TINYA TNN7Y 127 DN
1N3Y MY MI'01 7W 2N 11ANT X7 1121 7171 001 71 2 T1017000
A7¥{17 X1 TIWY'Y7 712" DAWN TI'AW 71N 70 171W17 7107 1270X 17X 071N
71120 .72V Wi 7w 71 712004 7V Nj72'W 121X T1Iw1A7 1117112
TIIVA1Q , TINTRND TN TTIXA7 'K 1D 71110111 DAYNN T3 V17 17T 110N
72 AT IX TIN'7XN WWN7 112'0 1171V TAAITANY 1190 77 71317791
,ATDN AN 7723 71 1277901 T1MV10  TINTRN NIAWN1 A1 710170 D2
8. 01M"1 7NN IX DYD TNUN XY DIWN IX 71X TN IX 117'VAN,710'WON
1T 127 "7RW 7T "2 00 TNINTY NI'NAN DMoN (1T JI1XRY7 N1
"7 TN) "MTAVA T1I0 7w 10 11X 077 'D"a0 171 071X .00
(727 MYTIN IR WA ARIY 111277 71I112) "Wl 7o 7w 101 (D019
1711 "D 1T AW IXON LJNNKRT TIDW 71 11w 781 07§70 1711 17'K1
WRIN TIVT7 "W1i7 11 711V 78 M7 1120 TNV TINT7 78w 1771
171100 DM T2 TNV 071X X7 1N IV 7000 T1V'T1 2Wn™ in

"17. Meaning of 'racial hatred': In this Part 'racial hatred' means 80
hatred against a group of persons [...] defined by reference to colour,
race, nationality (including citizenship) or ethnic or national
origins"

Public Order Act, 1986, c. 64, § 18(1)(a) 81
.501 'nya ,6 v"n '7°y7 ,Kretzmer 82

26 Halsbury's Laws of England, gg 427-792, p. 6, n. 2 83
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THY™T TR 719221, 31710 AN1N TIXAi1 7V N1T M0 1'¥N {7107 19 1'VD
7V NDIX 23 WD 7RI 7107 ANTTL .JNWATI TINXTINL 18 'O 7w
17 25 VD1 ;{7101 M1D'R7 OXTIN 711'2V7 wNw7 DTTVINY DMININ 17100
J7RAWT 7107 TINTA 1D 1N .DAWNN T YT 7V ININA D17'N7 NINYarR1
TX7 (attorney general) 7727 V11T MWK WAIT 'D™AN 7107 27 'VD
IX D1j7 QUXN NNY 7 7w 10N WY Y117 27 7'WD0 Part 111 '0'7 027701 vixa

N DY

17{71N TN 7101 Y71 7V 7IRIY TINMA1 71T V70 7V (N0 7V DMI0Ri
V{71 7V NINDNN TNV TY701 DY TNTI0 077121 7104 7w 1101 77N
7V TIX117 TA1 AIXIWTD 71N TNTAIN (religious hatred) "T'mT niX1w” 1vTi
84T AT ANNX YTV IR TITT ANAXT7 0N T 7V JTNT2IN0 DX 111
TNTNNN D'WIX TIX13{7 TA1 IRIY"D TNTIN "IN 7101 7w Ui71 7V Xy’
0'WIX 072 1'1,]"Ni 1T1IXN D'WIX 07D 1'1) T1'1'N 17017 TUNT 0 7T 7V
TIA7IT10 7V IR DY7' N1 WIN'W 7Y Y0IX (7101 8. (DN *2'70 1'21 1WA 1'NAN
AWXD DXN 11712 NN T1AX1 7V 1X (threatening words or behavior) TN'XN
JII'N D1 7W V70 7V IR T Y71 7V AIXIY (stirup) 1277 112710 DDYANI
XD WT "D™MA 71011 ,'1VTA V71 7V 7000 7N'aY7 T3 D Witz e
17X TI1N'1V7 Va111 02 .277VN IX '1V219 710 1171 727100 1K1 ,0VKN T1D?
AMINN X ,'D10 01701 1X 112X NYXIIN T1717 717127 772V D Va7 {71000
1D WITAT7 XY 17 AXINN WWNWI1 X7 DAY AT70 0DNN 1 01 177
V71 7V IX 71T V{71 7V 71007 TNONMT 'R 7RI T2 TIVTT TNTa0L
D101 "IWN NIMXDAN 7V 71NN X7 TM1IVTA7 AnNoan 7171'avi 1 ol

861771

"hatred against a group of persons defined by reference to 84
religious belief or lack of religious belief" (Public order Act 1986,
c. 64, § 29A)

"hatred against a group of persons defined by reference to sexual 85
orientation (whether toward persons of the same sex, the opposite sex
.(29AB 7°yD ,DV) or both)"

7107 173 12°yD 797 0T WAL NY?AT 7Y PPV 7102 DX 0777 73 177X7 1IK0 86
12 2y 01013 0DIAN (1) ;DNX NIV 1DXD - 12°T ,N780D ONX ApIyn" :y217n 1°pyn
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AXIY TTIVY Y'ONi 7¥ 7V101 11110 WAITT 7107 .0"MN1N{ 01012 TIX 70
7V N3 121TNYW 719170012 7'X1, 711N 71701 7@ VUi71 7V IRIY IR T1T V71 7V
12 10D .M1'D11 AWNTIN 17 YTIN AwIVnY X1y TITY7 a0 TNyax
7w1 DTT'DNN D271 77N 7V 110'X7 TWX1 D™AXYA0 D177 DIAN 71Ni
0710711 D17°'N1 W1A'N1 710107 W71 D7 TIN 01T VA7 TN D1 IR 1T

71071 TN 71701 V{71 7V AN00 TTT ANAK Vi7d 7Y anonn 1y 77yl
J7X DMID™ DY T11 71 "D wAIN 7V M1 NG TIX TN 1Y
D2 J1N I A7DI3T TNNATL TN7'2 17T 2 WAIAN1 WD 7100, TIV1 TIRT

87,177V IX "1VA12 X1l DX

N X7 7700 VAIa TIN20i IWATI 1770 anoan 71taya 0l
N DY IR, D17 MOXRND TIY VAW X1 717V 7V 12000 Wil .07

01702 y2nen (2) ;070X 79 077070 DN D1PAN2 1K DNIINK] DA NY?A0 y1Aa8Y7 712
1NJINKA MDA NY?AT3 Y197 2T2 DNA p7» 717 I 0'70 22178 70 10y Ny DINN21 27117X
17 aND 0778112 DNIXAY7 7211 0?0100 D7PYN DIP°Y 12072 ."0D7 DTN 1701PA12 X

NIWAI1 D?YA18 DA DN 7Y181 X ,°0T Yi71 7y n0DN 0N DMnnay m1n'Y7 173 7°yD
.17yDN 21TA NN 077811 1271 02707

297. Protection of freedom of expression 29 87
Nothing in this Part shall be read or given effect in a way which
prohibits or restricts discussion, criticism or expressions of
antipathy, dislike, ridicule, insult or abuse of particular religions
or the beliefs or practices of their adherents, or of any other belief
system or the beliefs or practices of its adherents, or proselytizing
or urging adherents of a different religion or belief system to cease
practicing their religion or belief system.

29JA. Protection of freedom of expression (sexual orientation)

(1) In this Part, for the avoidance of doubt, the discussion or
criticism of sexual conduct or practices or the urging of persons
to refrain from or modify such conduct or practices shall not be
taken of itself to be threatening or intended to stir up hatred.

(2) In this Part, for the avoidance of doubt, any discussion or
criticism of marriage which concerns the sex of the parties
to marriage shall not be taken of itself to be threatening or
intended to stir up hatred. (Public Order Act, 1986, c. 64, § 297)
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TITMRDIATIN 7V TIPTIN™ 7'V YaAL7 "D 1T 887w 117 amTa
7¥ TNTIN TNIXDIATI 72 7V 101X "D 17T .700172 7NYnN 17001 111
8917UT21 01X "7y1 0"7'7X IX 07N

11N It CPST7 7R w1 177100 7w 132171 710 7ITNY7 T
TNTA1 II1'NIA 1T TV V70 7V T11N'aVY7 va1id noiant 1anii aarn
7w TNIVTA 717w TN X7 02000 137 120 19 X7 11501
TA1 D'WWATAXRIY "W 7Y N1T1IW 721 00190 CPST1 12 10D *L.CPS 1 w11
11WN TIXT QY °2.2017-2016 D'IWil TIX 771D DDNIAYW NNXiT N7 .0'WW§7
70N NN'aY7 W7 701 71N TR CPS™7 1'RY X1 D w7
TIN'1V1 N0l 1N JNA0N1 X717 TITTaNG w1 MyXIanii
DAY 1271MY 127 1171 M'2AX TITONTI 11wt JI1TNaN Inw0a 1Ay
D™ TIN™ 0NIN D17 717712 11'R 7N X 0T 121X 1UX11T A0 7110y

317 TIIX'XN DY TNTTINT7

TNV 10D 720 WX 11T Yj71 7V 0'WwA7 Va1 CPS 1 'Wain7 ni'niil
1I'R TIIVTA7 N0 7V MORAY 701 TINIIA 11N 111797 oA
TR TIAKT T 7V TINDIIN XYW 0D D1 WAIN7 1127 TIX 10N
TD'XiW1 (European Convention on Human Rights — ECHR) DTX 1111277
19N NN 2N D17W 7V 7100 1'21 00 wAaIn 11 110K XDIN
DTX JIM2T7 Q1R DAYNN 111 7W DY 7T 700 "IW7 DWW TN
191X ,"D'I7 WAIN N7 TIX 07 T¥Ni1 (European Court of Human Rights)

.20-19 'nya 77y7 wx1 88
Football (Offences) Act, 1991, § 3 89
"Hate Crime Matters," CPS S1TE 90

"Racist and Religious Hate Crime: Prosecution Guidance," CPS SiTe, 91
August 15, 2018

"Hate Crime Report 2016-2017," CPS SITE, October 17, 2017 92

CPS: Social Media - Guidelines on prosecuting™n n1°nin%7 53 77yp X1 93
cases involving communications sent via social media, August 21, 2018
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THY'TN TN 12 112 24T 7177700 7T 7V 71210 M1 wain 11w
TV1X'17 11201 1771 11'X Public Order Act, 19861 M11VUTA T1T'V 7V 11D'Xi1 D
D WATI 2015 TIIWN TININL JTYT IXRIY 17V TNNX 7177770 771y 7w
TLNT77 011 1771 N7 7V 101 71206 7V 10 770 D79 Wt XY 737"

%."DIWN AT1D W7 D'7{71W TWXD 1AWN1 X117 Wy

TN TINDAN Y71 7T WW7Na 00 wAaing 1maan mwaia noiy
T 7V TIVA71 D711 02740 N0 7Y ap7nan a7 DInna a7y
Special Crime and Counter) "11MD1 j7AXN1 D' TN1'N D'WWA"7 TI'XX {1j777NN
M{7N1 MIR7 WAR 1T VAN 711 TR 7w 01w (Terrorism Division — SCCTD
7N XY TN'aV7 vaid 17y TTawn 01T CPST 1MY7 WNaw Nani
MIX7 'R WINKN 17W IRTT DD QDAY XY 'R 7'WA 7V 10T X1
1X'7i7 U717{7 1711 "TNA w117 7'V 71X XTI 'DI01 1T aN0 inwna
DYDLN VI .0Y703170 DY DUIMAXD 1791 TITX 77121 0312 070
70 7V TNV "DMNI DMV DMY7A T7V17) 'WYN TR XTI SCCTDT
XIY TTIV7 7013 1112 N1 JITNana MnwNa MNnmna nxan'y

:11V1j71 DD'D VAT %8 TVt

DINX D'WIRY TI1X7 TIYTL {7'TNA7 D07 D'WIR TVl
Y017 O'ROT 01'X Oil ,J1INTT 1IX TN'W1 171D X1XN7 0717V
TN AXIWT TITWY7 111200 DTRA 121X TV (71X TIR

Glimmerveen and Hagenbeek v. Netherlands 18 on 02131100 0°7nn 94
2377 7¥ 1017 12N11 117707 .DR (1987); Kuhnen v. Germany 56 DR (1988)

1X1 N0DA 11172y NIADNA 710720 pEIN 7y 1172a0 0y ECHR™N 7¥ miniwn miTTIinnnn
Hate Speech, EUROPEAN COURT ON HUMAN RIGHTS SITE, June 2018

"But all hatred has a detrimental effect on both individual 95
victims and society, and this is a relevant factor to take into account
when considering whether a prosecution is appropriate" (CPS SITE,
December 2016)

"Hate Crimes and Crimes against Older People Report 1x1 96
2013-2014," CPS S1TE, October 2014, p. 37
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7Y wAINi TINT TNITIN IXIWT DY721X TNY TTTTIVNY
T AIMN 71207 X7 117w AN L7710 NI D'NTR

TIXT TIN1V7 .JTNIN'7X7 100 7V 772 11078 XXN1 X7 717171 71770720 1n0a
J1IVTA7 707 0'Wa DMI0™ Y 70N 1771 *710790 177790 71000
7X1X1D101 — TIID10NN ARXITN IR W1TNL(1)319 WD 07 ,IWXRIT DRI
,(2)319 N"WD1 YTAINN W DRI (breach of the peace) D17wi My
TI2771' 7w N"7NT11X) LN 7w TID XIAY ,J1'0N0 7w "Wl TIDW IR W10
AXIYT 7100 7V M0 177107 (1)319 1'W0 (YNNI DAY 0D JI1'0X1

:V11j71 (incitement of hatred)

319 (1) Every one who, by communicating statements
in any public place, incites hatred against any
identifiable group where such incitement is likely to

lead to a breach of the peace is guilty of

(a) an indictable offence and is liable to imprisonment

for a term not exceeding two years; or

(b) an offence punishable on summary conviction.

"While people are entitled to hold extreme opinions which 97
others may find unpleasant and obnoxious, they are not entitled to
distribute those opinions in a threatening manner intending to stir
up hatred. Behaviour that incites bigotry and hatred undermines the
freedom of law-abiding individuals and it will not be tolerated in
.(ow) our society"

2.2
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:TIV1j71 318 WD V01N identifiable group TNTAN

In this section, “identifiable group” means any section of
the public distinguished by colour, race, religion, national
or ethnic origin, age, sex, sexual orientation, or mental or

physical disability.

D2 XYY AN0n 11771211 1201 10 X identifiable group 1Tamn 2 1x1
07V TMINIIN X137 ,770 17X DNIN 11'R 7XW1 7100 T11X1347 '27)
J11'101A1 NT'wA1 IM720N1 11T 71,10 L7

wilful promotion of) MX1W 7w 11X D177 7V 1101 [T 717 (2)319 N'VD
:Va171 (hatred

(2) Every one who, by communicating statements, other
than in private conversation, wilfully promotes hatred

against any identifiable group is guilty of

(@) anindictable offence and is liable to imprisonment

for a term not exceeding two years; or
(b) an offence punishable on summary conviction.
:(3)319 WD M1 V137 (2)319 VD 07 110X

(3) No person shall be convicted of an offence under

subsection (2)

(@) if he establishes that the statements communicated

were true;

(b) if, in good faith, the person expressed or attempted
to establish by an argument an opinion on a religious
subject or an opinion based on a belief in a religious

text;
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(c) if the statements were relevant to any subject of
public interest, the discussion of which was for the
public benefit, and if on reasonable grounds he

believed them to be true; or

(d) if, in good faith, he intended to point out, for the
purpose of removal, matters producing or tending
to produce feelings of hatred toward an identifiable

group in Canada.

1711 7102 11 — 7R 7100 NO117 130 07021 1017 (2)319 1'Wo D2
TI'DNN 7W 11112 7V WATI 7' TIX DY 7172V DO 7R 710 1
7wl 'R 12N70 N0 avaxY 7w IXN DA 7177120 77171 awiaw)
TDINM "DAWN 7717 11901 WAXN 320 'O (1707 NNINy ooz
L2WANN 320.1 'O .0TXR 7W 1711w 0™XN0 DT1'0N 0NN 0MNNY7 7101
0'aYNn 1w 7710 7y 1iX7 ,320 1o V137 7707 amT Y70 7aona
D'TIYNi1 DININ DAYNAN T1'17 1'AVi7 AT17 7w DIA'Wi DLW XN
LAYWNIT "1 12 11D *8.AN1NM DUAN NIX WTIX71 DY7X w11 V1INY7 ,0'71'0ND

% DMINING TIX 71NNY7 7700 D113, w10 70107 17 7100

TNV 122 1"T7 TTNYN7 WX NIVTI 717'w 1179007 021710 1'NIa 'R
7170 D'DAYNN TIWNT7 WAINY 70NN .DNDI'RI X717 1WXI1IW 171010
TI'IVTN "2 AR DNDITRI TV N0 72XN00 117N VA111 2007 THw1
IX LT 7ARN TIXT7 DTTINT 0012 TINZN31 DAXRWN TIRY703 NT7N0N 11
7h7'W7 DWIT 'L 17700 D2 10D IVTA 717'Y 'Dawnii 11wl

100 PIIDI'RI DI'RY AU 7N 17 7N71 VTN

.(1)320.1 97°yp 98
.(5)320.1 79°yp 99

Andrea Slane, "Combating Hate on the Internet: Current Canadian 100
Efforts and the Recommendations of Non-Governmental Organizations
to Improve upon Them," submitted to the Department of Justice, Canada
(2007), pp. 4-7
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DNl 7Y DAYN1 11N1 1T w01 (2)319 WO 7w II1T7IN
1TND'AN TIX Y'2i1 1YW TNA0NA1, 11211 0N 1 ooy Lmooayg
W71 1M1 TNA0Na1 ,1T7 TRVIA Mboay7 0T 070 TMNYIRG
DAY 11 .7 T17i1 Charter™ MIXY7 777211 MDR 7w 17171710 TIX 1577117
7V INTT71IN TIX WX W17W 710 D'DO1Y VIR 7 1101 "TI70 117000
V110 DINIX 77792711 N1DRi1 D 709 X1l .(2)319 QW0 07 77211 110Ri
171217 77001 TITN1V 1T 1v0 X ,Charter *T' 7V 121011 ,"10'1i1 w01N1

:y11j711 ,Charter™7 1 'woaw

The Canadian Charter of Rights and Freedoms guarantees
the rights and freedoms set out in it subject only to such
reasonable limits prescribed by law as can be demonstrably

justified in a free and democratic society.

"IN TTAX TY'37 DAWAT 7' Va7 boay 1wind 1770 mMaona
1"17 TI'TI7 TIT7ING 105 12 1'NANY7 W7l DAWnn I IR YT
7V MWANN 7171 MRWY TI7i0 7O TIWATH 7N JIR7Z AR 700700

TV A0 7AXN1 M1

The international commitment to eradicate hate propaganda
and, most importantly, the special role given equality and
multiculturalism in the Canadian Constitution necessitate
a departure from the view, reasonably prevalent in America
at present, that the suppression of hate propaganda is

incompatible with the guarantee of free expression.’®

TIX TT7 172270 Ni700 "IN1N DY TA0N1 ,Wi7dn bawna n'a nmiy
DAWNI 1 N{7'0D0N 1°,11'X37Y "1 ."7'7271 1D *T' 7V 0121071 0'DVi

A0 711'2V1 D100 0DV DN N1 121X 1307 A7 78w 17000

.(MwDpar7 np13 :17n7) R. v. Keegstra, [1990] 3 S.C.R. 697 101
.733 'nya ,ov 102

.22-20 'nya 7°y7 1x1 103
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Essentially there are two sorts of injury caused by hate
propaganda. First, there is harm done to members of the
target group. It is indisputable that the emotional damage
caused by words may be of grave psychological and social
consequence [...]. A second harmful effect of hate propaganda
which is of pressing and substantial concern is its influence
upon society at large [..]. The threat to the self-dignity of
target group members is thus matched by the possibility
that prejudiced messages will gain some credence, with the
attendant result of discrimination, and perhaps even violence,

against minority groups in Canadian society.***

T1'7 NIX "DO0an” 0Wanlil Ml 710'Wil 1IAD'W7 D 17 Wi7nd Y]
7v TNYNN TINT TN T 1'NAN .OTRA TAD1 VA0 7w 111N il
77 X771 Wj7 X77 121011 71V TIVA10 DY DTX 11D NYA011 fIX13§7i 111

JIXTI70 "WIK 7w DTTIWAN ynd

7170 117V DAYWNAN T3 'WAING TV 71w TIIYDY7 WWi7na w7y
D™711°¥1 0MIXT O OTRI "12Y NN A1INXK1 0707 D170 1'% D V17
DAWN 1" JINTTZA MYTIW 117 717'wNY7 N2l X1 'wAln (1wl
N7) NIXIY DNNA7 TIINDNY MMXDANN 7¥ JIN10 7IV7 TMwI19n NIl

;71NN 017771 MNAXY7 NN NI'NAN 71'2YA0 X137

Indeed, expression can be used to the detriment of our search
for truth; the state should not be the sole arbiter of truth,
but neither should we overplay the view that rationality will
overcome all falsehoods in the unregulated marketplace of

ideas. There is very little chance that statements intended

.748-746 'nya ,101 p"n 7°y7 ,nwDA?7 npn 104
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to promote hatred against an identifiable group are true,
or that their vision of society will lead to a better world.
To portray such statements as crucial to truth and the
betterment of the political and social milieu is therefore

misguided.t®

willfully'n IwT IR 1'207 W' D Yy Tz DAwnn Tl Tyt
TI'XTIT7 NAN7 TMPAX7 YN IX 7V191 711N 712"1¥ND (2)319 'Wolw
“where an accused subjectively desires the promotion) NMDn Mwnnnn7
of hatred or foresees such a consequence as certain or substantially certain
11717 1% (to result from an act done in order to achieve some other purpose”
727100 TV 11740 712700 297 A1 7M1y aminy mImivy 78w 12717 Tl
TNAND TANT1 AXIY D177 7¥ AOXXITN TYNN7 INMyax rnvaxl

108 i1

TIT 2"INY7 11771 DAYNN 7' 7w UN' 7V 077'0 0nd N'0107 w711 1017
11711 ,(b)(3)319 N'WD1W

If, in good faith, the person expressed or attempted to
establish by an argument an opinion on a religious subject or

an opinion based on a belief in a religious text.

TI"1 TIXT DY .TITi 2N N7XY 7Y Q70 1177 07770 X7 7oAy nwanl
DTX TIN'T1 0DT1'WY7 71 D Y171 772 121X DN \'Y07 DN DAYl
0'{7TNN D'A"N{T .11 A1INX 77N 1X 17 D173 12 YWY XY TTIV7 1107110
WAIN AWAX7 1TV 19§77 TIXT DN 7Y "Wl T NWNT IR D'WATN1

7121 Mj7ni b2

.763 'nya ,op 105
.775-774 'nya ,ov 106
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Thus the three defences which include elements of good faith
or honest belief—namely, s. 319(3)(b), (c) and (d) —would seem
to operate to negate directly the mens rea in the offence, for
only rarely will one who intends to promote hatred be acting
in good faith or upon honest belief. These defences are hence
intended to aid in making the scope of the wilful promotion
of hatred more explicit; individuals engaging in the type of
expression described are thus given a strong signal that their
activity will not be swept into the ambit of the offence. [...]
It reflects a commitment to the idea that an individual’s
freedom of expression will not be curtailed in borderline

cases1®

01 120 '7XAWT T T1T0 AMIN7 VA1 1VATNY TINMoN MyT7 an1Ta1,]0 OX
T'DN® I¥ Q'O 71T "NYDLN 11DAN WD XN "TI7i 1750 bawnn i
TTIV7 MDA DY ,0WT X171 DAY D70 XIXNYT7 w7 127 110N "7nol
7107 NMY7W 217 IR 7N 701 bynd 170 D1 IR TNIND 1XIY
1NN D101 7W 7NN IR JIYNAN AXRWYIN 117¥X 71T 1N7 1wR1
TIN71 ,D7NIN 11'X 1N 77171 D2 TIXT DY .2MN0 TN TNIV07 11'on7
W7 2 1130 DAYN T1'1 13T 7Y 17101 ."270 DINY NwNAT 7w 11000

JIWT AIRIY TTIVYZ 7111201 DY 2701 0171 7W 1017 12T IR 2wy

w11 M (Whatcott) 17701 7w 10AWNI D770 T AN I 2001 11T
10017111 D'7X10701N11 7¥ 0DI1121 DTWIN YA (D17011) DWXIN YA T
1717 TNV DI7L ITN71VQYT7 YIIND TIMXIA PTNNAX 7V 70310 191X31
Ao 'y 7710w (Saskatchewan) X1Xj700 n1Tn 7w 77770 710 07
D™D 7111, DAY 111 YD D1j7D11.772 NT AN 'K 712 7111917

.779 'nya ,op 109
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Saskatchewan (Human Rights Commission) v. Whatcott, SCC 11 [2013] 111
1 S.C.R. 467
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JITIT PTITAY TIX V'Y 17 AWAXD 1KY 793 T TIIIAKD VA
Va{7 *TI701 11"7V DAY T TYXID7010107 71970 T TR
TIIAX DDA 191X,V 377 117121 VA19 *7*79:1 7100 12,7110 Mj7Nna 01
TIV'IN1 D174 D'DIDIRT DIWA 1T WaIn 17107 D01j7n W T
TMWANT 1173 170 WAaIN 1IX 773307 XY TN TV XD
DX MTIDA TINYT X7 D1ID1A0Y 70 TITTAYI TN TIX (1Y 2181 ND17

hulehhl

For the purposes of the application of s. 14(1)(b) of the Code, it
does not matter whether the expression at issue is religiously
motivated or not. If, viewed objectively, the publication
involves representations that expose or are likely to expose
the vulnerable group to detestation and vilification, then the
religious expression is captured by the legislative prohibition.
In other words, Mr. Whatcott and others are free to preach
against same-sex activities, to urge its censorship from the
public school curriculum and to seek to convert others to
their point of view. Their freedom to express those views is
unlimited, except by the narrow requirement that they not be

conveyed through hate speech.*?

TN'AV7 MDD FIAT X AT72 777790 1T TIVA D TIXN7 1WAaX 1D DX
N7 "TIi70 11"7Vi1 DAYN T J1TT AKX 7V TN TIV07 anoiil
TNMIXDATIN 121 121X 717°2ANa0 T7AITN 1770 17710 711'Nan 700
271170 OX DAY DIWN 1D 110 DAY T .J1TIT ANNK 7V M001aN0 1MV
N'W TIYXNXA TIXT TNYY'7 110X 71117110 1171 TITT 0K Y*an7 o7

MINIY TIX0N 7Y
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Steven J. Heyman, Hate Speech, Public Discourse, and the First 113
Amendment, EXTREME SPEECH AND DEMOCRACY 158 (2009)

ERIK BLEICH, THE FREEDOM TO BE RACIST? How THE UNITED STATES AND 114

Ny12N .EUROPE STRUGGLE TO PRESERVE FREEDOM AND COMBAT RACISM 77-78 (2011)
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JEREMY WALDRON, THE HARM IN HATE SPEECH, 105-143 (2012) 121
.157-155 1j77°ya1 203-144 'nya ,op 122

Ronald Dworkin, Foreword, in EXTREME SPEECH AND DEMOCRACY vii (Ivan 123
Hare and James Weinstein eds., 2009)
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(1) And my country, France, my homeland, my land, is again
being invaded, with the benediction of our successive
governments, by a foreign overpopulation, especially Muslim,
to which we pay allegiance! To whose law we bend in

submission.

(2) From year to year we see mosques flourish across France
while our church bells fall silent because of lack of priests.

From year to year ritual slaughters, very often clandestine,

.oy 128

Erich Bleich, French Hate Speech Laws are Less Simplistic than 129
You Think, WASHINGTON P0sT, January 1, 2015

.31 'nya ,114 v"n 77yY%7 ,BLEICH 130
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without prior stunning, transform slaughter-houses into sites
of terror where animals, our animals, are subjected to agonies

and torture worthy of the most atrocious pagan sacrifices.

(3) Tens of thousands of poor beasts have their throats cut
with blades that are more or less sharp, by clumsy sacrificers
who have to make several attempts, while kids, splashed with
gore, bathe in this terrifying magma of blood spurting from

badly slit jugulars.

(4) Could I be forced in the near future to flee my country,
which has turned into a bloody and violent land, to turn
expatriate and, by becoming an immigrant myself, to try to
find elsewhere the respect and esteem which we are, alas,

refused daily?**

0'7'7T1 X QT 712N X1 TINTT TITMXDAT n01a1 12wl 1TIX1
NDIAMA7N AKX X107 107X X7, 7171 MOL7 1779 17010 0nay 07717010
133:72 7wWN7 NIXDANN X' B210IR0 1IR3

They slit the throats of women, children, our monks, our
administrators, our tourists and our sheep, they will slit our

throats one day and we will have earned it.
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Although it will often be present, the risk of commission
of a criminal act of this nature is not essential to prove the
commission of an offence of stirring up hatred on the grounds
of race.

When people hate others because of race, such hatred may
become manifest in the commission of crimes motivated
by hate, or in abuse, discrimination or prejudice. Such
reactions will vary from person to person, but all hatred has a
detrimental effect on both individual victims and society, and
this is a relevant factor to take into account when considering

whetheraprosecutionisappropriate.’*®
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A person’s basic entitlement to be regarded as a member of
society in good standing, as someone whose membership of
a minority group does not disqualify him or her from ordinary
social interaction. That is what hate speech attacks, and that

is what laws suppressing hate speech aim to protect.*’
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ABSTRACT

The crimes of incitement are offenses that are committed by calling for
violence or distributing racist content, in certain circumstances. In this
study, we review Israeli law on such crimes and the State Prosecutor’s
enforcement policy regarding them, and provide a critical analysis and

comparative legal review.

Current Israeli law suffers from several problems. The phrasing is less than
optimal; the definitions of incitement to violence and of incitement to
racism are vague and leave the State Prosecutor with broad discretion
aboutwhetherornotto presscharges.Theonlytest forwhetherincitement
to violence is in fact criminal is the “real possibility” that a violent act will
ensue. Its application by the State Prosecutor and the courts violates the
principle of legality and may have problematic consequences, including

over-enforcement.

The crime of incitement to racism suffers from legal uncertainty regarding
thevalues it protects and its core elements; the series of precedent-setting
rulings by the Supreme Court has not resolved this problem. There is also

a major flaw in the current law, anchored in the Prosecutor Office’s policy:

iii
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the “religious exemption,” which wholly exempts religious publications
from the category of incitement to racism. This interpretation does not
necessarily follow from the language of the current law, but the court has

refused to intervene in this policy.

The fact that the Prosecutor’s Office has not published binding guidelines
(although there are internal guidelines) creates additional uncertainty
about its enforcement policy. We believe that the failure to publish its
policy regarding incitement on social media creates uncertainty about
the current law. It does not provide the public with guidance about what
is permitted and what is prohibited, and, no less important — when the

public may submit a complaint.

In the comparative research section, we review the crimes of incitement
in Great Britain, France, the United States, Canada, and international law.
It is clear that all systems struggle with the desire to protect freedom
of expression against the need to defend the values protected against

incitement. A golden mean between these two poles has not been found.

It is almost universally agreed (with the exception of the United States)
that the most extreme forms of incitement to racism should be punished
as criminal acts. However, the nature and scope of the prohibition vary. In
contrast to Israel, the foreign countries reviewed are explicit about the two
protected values, about the prevention of violent acts and discrimination,
and about the prevention of racial hatred and violation of human dignity.
We believe that the optimum statutory formulation of this dual definition
is found in Canadian law, which has two separate sections: the first
refers to expressions that lead to hate and does not require proof that
some racist act resulted; the second addresses the prevention of racist
expressions that are liable to motivate action. Note that the section that
deals with causing action based on racial hatred does not require proof of

intent. In Britain, too, the requirement of an intention to promote racial
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hatred was eventually eliminated, leaving only knowledge and likelihood

of such a result as the trigger for criminalization.

In Canada and in Britain, the definition of the groups protected against
incitement includes “sexual orientation.” In our opinion, the scale of
the incitement against the LGBT community in Israel requires that
consideration be given to adding this category to Israeli law. All the laws
that were reviewed (including the recommendations of the international
team in Rabat) also include religion as a category protected against racist

incitement.

In Canadian and British law, an expression that is found to have redeeming
social value can be exempted from criminal liability. We believe that
this point should be an element left to the State Prosecutor’s discretion
about whether to file an indictment, rather than being granted statutory
protection. We also found that despite the increase in incitement on social
media, no legislation to date refers explicitly to online incitement, which

continues to be covered only by the general laws against incitement.

Recommendations

Legislation
Incitement to Violence

First, we believe that, as in the case of the recent amendment to the
antiterrorism law, a distinction should be drawn between direct calls to
commit violence—for which the likelihood of producing a concrete risk
should not be required—and the publication of statements that praise,
justify, or encourage acts of violence. In our opinion, many of the classic
cases of incitement to violence will be covered by the first category,

obviating the need for the likelihood test.
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The second section we propose covers the case of statements that
praise, justify, approve of, or encourage acts of violence. Here the
prohibition should be limited to incidents that pass the test of probable
results (as in the current law) and in addition, the mental element of
purpose or the almost certain expectation that the result will occur. In
order to eliminate uncertainty and satisfy the principle of legality, which
requires a clear definition in criminal law, the term “in public” should be

defined more clearly.

Incitement to Racism

We propose redefining the statutory offense of incitement to racism so

that it covers two types of publications, as follows:

114b.

(a) Anyone who publishes racist content with the intent of
inciting to racism is subject to five years’ imprisonment.

(b) Anyone who publishes an item that, on the basis of its
content and the circumstances in which it is published,
shapes a real possibility of sparking actions based on racial
hatred is subject to five years’ imprisonment.

(c) With regard to subsection (a), the almost certain
expectation that the result will occur is equivalent to the

purpose of causing it.

We propose redefining the crime of incitement to racism and splitting
it into two categories, in order to give appropriate expression to the two
values that must be protected: the human dignity of the members of the
group targeted by the expression inciting racism; and the prevention of
acts motivated by racial hatred, such as violence or discrimination. We
also propose that the text of the law apply the element of almost certain

expectation as an equivalent to purpose, when purpose is required.
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The Religious Exemption

We also propose abolishing the “religious exemption” and replacing it
with a suitable policy guideline. The Prosecutor’s Office tends to interpret
this exemption too broadly, which creates a problematic situation in which

there is almost a “license to incite to racism” in religious publications.

When it comes to the policy that should be followed on the constitutional
right to freedom of religion, the proportional solution would be to
impose on the publisher the obligation to do its utmost to neutralize
the associated risks. This obligation will generally be satisfied when the
publication is by its essence obviously a research. The publisher should
make clear that the contents are meant for study only, and express
strong and unambiguous reservations about any interpretation that the
publication has implications for conduct, in the form of action with a

racist motivation.

Amending the Definition of “Racism” with regard to the
Scope of the Protected Groups

The definition of “racism” in the existing law is: “persecuting,
humiliating, debasing, expressing hatred, hostility, or violence, or causing
a confrontation with a group or sector of the population, on account of
its color, racial affiliation, or national-ethnic origin.” We propose to add
the words “or hatred” after “a confrontation,” in order to simplify the
language of the section and make it clearer, and in light of the widespread
tendency in comparative law. We also propose expanding the law’s
definition of “causing hatred” against a group or sector of the population
to include sexual orientation. This is mainly because LGBTs have
long been the victim of severe persecution both by the public at large
and by the establishment, so that providing this sector with special
protection in criminal law is an appropriate reparative measure. Given

the fact that LGBTs are the targets of serious violence, the prohibition of
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incitement against them should be expanded in order to protect them.
We also propose carefully tracking the situation and weighing whether
other groups should be added in the future, and, in order to eliminate all
doubt, to add “religion” to the definition of the targets of racism. Hatred
on the basis of religion is a basic and almost classic case of racism; the
addition will release the court from the current need to protect a religious

group on the basis of its national-ethnic character.

Policy Proposals

(1) The Attorney General should formulate and publish
guidelines about the crimes of incitement in general
and about the online sphere in particular.

The lack of clear and detailed guidelines by the Attorney General
about the policy for enforcing the law against incitement increases the
legal uncertainty related to the topic. We assert that it is incumbent
on the Attorney General to publish a detailed and clear directive that
defines, inter alia, the values that are protected, that analyzes and
explains the Prosecution’s discretion in launching investigations and
filing indictments, and that offers examples and representative cases.
Publication of such guidelines will make it possible for the public at large
to know and understand the boundaries of the criminal prohibitions.
There is also a need to publish the guidelines about the Prosecution’s
discretion in filing indictments for incitement on social media and to more
clearly define the circumstances and context of the inciting expression. In
cases where there is no intent to incite to racism or violence, we believe
that the guidelines should state that when the Prosecutor’s Office weighs
the filing of an indictment it should take account of the possibility of
redeeming social value. We chose not to insert (unlike the Canadian law)
a list of “protected” publications, because it is not really possible to create

such a closed list, and in any case we believe that this point should be



Abstract

left to the Prosecutor’s discretion. There is good reason why every decision
regarding an indictment for incitement must be approved by the Attorney

General.

(2) Law-enforcement agencies and the State
Prosecutor’s Office should engage in proactive measures
and enforcement campaigns.

Today the procedures for launching investigations and filing indictments
related to crimes of incitement are similar to those for all criminal offenses.
In general, an investigation is opened only in response to a complaint. In
the unique circumstances of the online sphere, with regard to the scale
of incitement and the great ease with which it is possible to publish such
expressions, we recommend a change in policy about the procedure for
pressing charges, to the format of proactive enforcement that does not

wait for a complaint to be submitted.

(3) The expressive and educational aspect should be
reinforced, with massive publication on traditional
and social media about criminal actions, indictments,
convictions, and sentences

In the past, the law-enforcement authorities have made special efforts to
promote awareness of certain types of crimes. A good example is the ban
on the dissemination of sexually explicit photos on WhatsApp. The Justice
Ministry produced and distributed informational videos on this topic,
which were viewed by hundreds of thousands of people; the campaign
had very broad exposure. We believe that much of the public is unaware
of the criminal aspect of incitement; hence it is important to create
similar educational campaigns about it. It should be remembered that
criminal law is residual, the last resort for dealing with expressions; its
effectiveness increases to the extent that it is integrated with educational

and informational campaigns.

ix
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