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25-17 7872 DTXD N1713T 2277 ,N1°TN 772 I AT 1772ya 2770 19717 35
.(2016 ,111)

Edouard Lambert, Le Gouvernement des juges et 1a lutte contre la 36
n771WD7N A7°K12 MIN217 .1égisation sociale aux Etats-Unis (Giard, 1921)
Michael H. Davis, A Government of Judges - An Historical Review, 1X1
NT 170 0?2720 N1XIX2 .35(3) AMERICAN JOURNAL OF COMPARATIVE LAW 559 (1987)
IYNN 071 7V 10718 OX 727 2T "D70DIY 7v 7¥DN" N1INd pnapne 1a11 71K
RAOUL BERGER, 11 .N7N{71N N1I¥13 7 N1DI2 A7INN OX NIYND IDYT7Y N7 I0KN
GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE FOURTEENTH AMENDMENT
(Harvard University Press, 1977)

JoN ELSTER & RUNE SLAGSTAD (eds.), CONSTITUTIONALISM AND 7¥nY7 X1 37
DemocRACY (Cambridge University Press, 1988); Walter F. Murphy,
Constitutions, Constitutionalism and Democracy, in CONSTITUTIONALISM
AND DEMOCRACY: TRANSITIONS IN THE CONTEMPORARY WORLD 3 (Douglas Greenberg,
Stanley Katz, Melanie Beth Oliviero & Steven C. Wheatley eds.,
Oxford University Press, 1993); Jeremy Waldron, Precommitment

and Disagreement, in CONSTITUTIONALISM: PHILOSOPHICAL FOUNDATIONS 271
(Lawrence A. Alexander ed., Cambridge University Press, 2001)
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Judicial review is a counter-majoritarian force in
our system. [...] When the Supreme Court declares
unconstitutional a legislative act [...] it thwarts the
will of representatives of the actual people of the here
and now.
ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF
PoLITICS 16-17 (Yale University Press, 1986)

Or Bassok & Yoav Dotan, Solving the Countermajoritarian na X2
.Difficulty? 11(1) INTERNATIONAL JOURNAL OF CONSTITUTIONAL Law 13 (2013)
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DNYI 71117 131X1 0°7Y18 bIYn 01 0°0°y7Y 11yDY7 D7NN1 1071 .7111777DIX
071177yp 0771117 071778X0 0'7y1 Aj71N2 Y1270 2173°TH DINIDY 777N 077013
7v 0731720 771 X7 0IYNN 7N11 NINA7 1023 17X 027702 .0771INR0 Mwn 7Y 17X 7y
Jorge Farinacci-Fernds, 1X1 .7J2170 "NXYN 107N 23740 X7X ,D1Y?00 017137
Constitutional Courts as Majoritarian Instruments, 14 VIENNA JOURNAL
OF INTERNATIONAL CONSTITUTIONAL Law (forthcoming)
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Amal Sethi, Towards a Pluralistic Conception of Judicial Role, 40
90(1) UNIVERSITY OF MISSOURI-KANSAS CITY Law REVIEW (forthcoming 2021)
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Gertrude Liibbe-Wolff, Constitutional Courts and Democracy: 41
Facets of an Ambivalent Relationship, in RATIONAL LAWMAKING UNDER
REVIEW: LEGISPRUDENCE ACCORDING TO THE GERMAN FEDERAL CONSTITUTIONAL COURT
19, 26 (Klaus MeBerschmidt & A. Daniel Oliver-Lalana eds., Springer
International Publishing, 2016)

RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW 42
CONSTITUTIONALISM (Harvard University Press, 2004)
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:Baker v. Carr, 82 S. Ct. 691 (1962) 1°T 7031 10197119 DIIWN NINND 48
"The Court's authority - possessed of neither the purse nor the

sword - ultimately rests on sustained public confidence in its moral
'N 0770 1X1 1127XN 1IAK2 DU DIPIN 7Y 111X7 IPNA PDM7Pa 11777 Lsanction”
.(2002) 9 14 vawna "1127XN 1INX2 171733 71" 10D

;(D"wn) 970 ,965 D?2aN3 INan "7117XN 1K1 11°7Yn vavnn n7a"t 712 AN 49
Aharon Barak, The Role of the Supreme Court in a Democracy, 33 ISRAEL
1INNNYT N21AD :DIYDN D722 112°XD TIRK" 178N 7Kp70 1K1 .LAW REVIEW 1, 9 (1999)
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Laurence H. Tribe, The Idea of the Constitution: A Metaphor- 51
morphosis, 37 JOURNAL OF LEGAL EDUCATION 170, 172 (1987): "It is, after all,
a constitution and not just a disjointed collection of constitutional
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Akhil Reed Amar, Foreword: The Document and the Doctrine, 114 X
HARVARD LAW REVIEW 26, 30 (2000)

DDN'NIND WD N7INTA 7V 7771730 P07 NN DIYAN D71 177X 1n) - 52
:(Southwest, 1 BVerfGE 14, 32 (1951))
A constitution has an inner unity, and the meaning of
any one part is linked to that of other provisions. Taken
as a unit, a constitution reflects certain overarching
principles and fundamental decisions to which
individual provisions of the Basic Law are subordinate.

Pasquale Pasquino, Constitutional Adjudication and Democracy: 53
Comparative Perspectives - USA, France, I'taly, 11(1) RATIO JURIS 38, 41
(1998)
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Bruce Ackerman, The Rise of World Constitutionalism, 83(4) 54
VIRGINIA LAW REVIEW 771 (1997)

David S. Law & Mila Versteeg, The Declining Influence of the 55
United States Constitution, 87 NEW YORK UNIVERSITY LAW REVIEW 762 (2012)

Miquel Schor, Mapping Comparative Judicial Review, 7(2) WASHINGTON 56
UNIVERSITY GLOBAL STUDIES LAW 257 (2008)

Dimitrios Kyritsis, Constitutional Review in Representative 57
Democracy, 32(2) OXFORD JOURNAL OF LEGAL STUDIES 297, 299 (2012)

Louis Favoreu, Constitutional Review in Europe, in 58
CONSTITUTIONALISM AND RIGHTS: THE INFLUENCE OF THE UNITED STATES
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Review and the Arab World, 9(4) JOURNAL OF DEMOCRACY 85 (1998); NATHAN
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DIALOGUES IN COMPARATIVE PERSPECTIVE 193, 218 (Sally Kenney, William M.
Reisinger & John C. Reitz eds., Palgrave, 1999)
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nY7INY N°1780X N1°N17 .CATHOLIC UNIVERSITY LAW REVIEW (forthcoming)
Francisco Ramos, The 1X1 D?7Nj71n vIYN N1 DNZNY7 N127D INK MnnnY
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Constitutions, 2(1) REVIEW OF LAW & EconoMIcs 103 (2006)

MAURO CAPELLETTI, JUDICIAL REVIEW IN THE CONTEMPORARY WORLD (Bobbs- 69
Merrill, 1970); Martin Shapiro, The Success of Judicial Review and
Democracy, in ON LAW, PoLITICS, & JUDICIALIZATION 149 (Martin Shapiro &
Alec Stone Sweet eds., Oxford University Press, 2002); Barry Friedman
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Supremacy, 111 CoLUMBIA LAW REVIEW 1137 (2011)
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CHARLES EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND SUPREME COURTS 72
IN COMPARATIVE PERSPECTIVES (University of Chicago Press, 1998)

HEINZ KLUG, CONSTITUTING DEMOCRACY: LAW, GLOBALISM, AND SOUTH AFRICA'S 73
POLITICAL REPRESENTATION (Cambridge University Press, 2000)

ErRIC C. IP, HYBRID CONSTITUTIONALISM: THE POLITICS OF CONSTITUTIONAL 74
REVIEW IN THE CHINESE SPECIAL ADMINISTRATIVE REGIONS 42 (Cambridge
University Press, 2019)

ToM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES: CONSTITUTIONAL COURTS 75
IN ASIAN CasES (Cambridge University Press, 2003); George Tridimas,
Constitutional Judicial Review and Political Insurance, 29(1) EUROPEAN
JOURNAL OF LAW AND EcoNoMICS 81 (2010); Tom Ginsburg & Mila Versteeg,

Why Do Countries Adopt Constitutional Review?, 30(3) JOURNAL OF LAW,
ECONOMICS, AND ORGANIZATION 587 (2014)

Alec Stone Sweet, Constitutional Courts and Parliamentary 176
Democracy, 25(1) WEST EUROPEAN PoLITICS 77, 82 (2002); Stephen Gardbaum,
Separation of Powers and the Growth of Judicial Review in Established
Democracies (or Why Has the Model of Legislative Supremacy Mostly
been Withdrawn from Sale?), 62(3) AMERICAN JOURNAL OF COMPARATIVE LAW 613,
614 (2014); FRANCESCO BIAGI, THREE GENERATIONS OF EUROPEAN CONSTITUTIONAL
COURTS IN TRANSITION TO DEMOCRACY 24-27 (Cambridge University Press,

ALAN DERSHOWITZ, RIGHTS FROM WRONGS: A SECULAR THEORY OF 1X1 7772 11777 .2020)
THE ORIGIN OF RIGHTS (Basic Books, 2004)
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Christoph Schonberger, The Establishment of Judicial Review in 77
Postwar Germany, in THE POLITICAL ORIGINS OF CONSTITUTIONAL COURTS: ITALY,
GERMANY, FRANCE, PoLAND, CANADA, UNITED KINGDOM 76, 78-79 (Pasquale Pasquino
& Francesca Billi eds., Fondazione Adriano Olivetti, 2009):
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a proclamation of human dignity and a catalogue of
human rights. [...] Theirs was a strong reaction to the
Nazi period. And they wanted not only to proclaim
fundamental rights, but to make them judicially
enforceable. [...] They cared less for the problem of the
delicate balance between Parliament and the new Court
than for the clean and unequivocal break with the Nazi
experience.
Martin Borowski, 1x1 7an1an 271730 *0ginn vawnn n°1 nngn 7v APwDAn 7y
The Beginnings of Germany's Federal Constitutional Court, 16(2) RATIO
JurIs 155 (2003)

MAURO CAPPELLETTI, THE JUDICIAL PROCESS IN COMPARATIVE PERSPECTIVE 161 78
(Clarendon Press, 1989):
A pivotal tool for protecting themselves against the
return of the evil - the horrors of dictatorship and
the consequent trampling on of fundamental rights by
legislators subservient to oppressive regimes.

MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL ANALYSIS 155 79
(University of Chicago Press, 1981):
[...] the constitutional courts [...] are not expected to be
"neutral" but instead to be active instruments for the
promotion of the newly established democratic regimes
and guardians against any backsliding into earlier
antidemocratic political ways.
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Europe: Some Thoughts from a Comparative Perspective, 54 OHIO STATE

LAW JOURNAL 559 (1993); WOJCIECH SADURSKI, CONSTITUTIONAL JUSTICE, EAST AND
WEST: DEMOCRATIC LEGITIMACY AND CONSTITUTIONAL COURTS IN POST-COMMUNIST EUROPE
IN A COMPARATIVE PERSPECTIVE (Springer Science & Business Media, 2002);
WOJCIECH SADURSKI, RIGHTS BEFORE COURTS: A STUDY OF CONSTITUTIONAL COURTS

IN POSTCOMMUNIST STATES OF CENTRAL AND EASTERN EUROPE (Springer Science &
Business Media, 2005)

Cheryl Saunders, Courts with Constitutional Jurisdiction, in 80
THE CAMBRIDGE COMPANION TO COMPARATIVE CONSTITUTIONAL LAW 414, 737 (Roger
Masterman & Robert Schutze eds., Cambridge University Press, 2019)

BRUCE ACKERMAN, REVOLUTIONARY CONSTITUTIONS: CHARISMATIC LEADERSHIP AND 81
Ackerman, The DA X1 .THE RULE oF LAW 97 (Harvard University Press, 2019)
DX X7X 770 D?maAnn 72) 54 v"n 777 ,Rise of World Constitutionalism
L(DANX 171XNn



n 7N 07?2 | 154 1123770 7NN 52

10§79 1T X (7171070 N12NA) 1T AT DI N7 ANTZI0 TNITNN
87% 1 TIXTD T1N1j7'1 fIN"7711 2006 T1IW11 ,(1j71N1 TIW1QN 71X X77 D))
777N 7V "D19W N7'0 7Y IAINY 7171V XN 82.(2 0'wATT IXR)) T TNAN

TRV TTINT IR

2 D7pan
(%) ((DF3 AT IX 2717 AT) N?DIDWY NP2 DIN0N MIITN

100

" o

60
40
/
20 T T T T T T
1950 1960 1970 1980 1990 2000

71?7 AT DMl WEa AT Ml ——
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Aylin Aydin, Judicial Independence across Democratic Regimes: 84
Understanding the Varying Impact of Political Competition, 47(1) Law &
07717YINJ 0277300 N?013°Y 011771 DY DIYN °N1 121 .SOCIETY REVIEW 1-5 (2013)

:"horizontal accountability" nian 7111w nn nawn?
The existence of state agencies who possess the legal
authority and are factually organized and qualified
to take actions from routine inspections to legal
sanctions, including impeachments, related to acts of
omissions by other agents or state agencies that may
initially or allegedly be qualified as unlawful.
Guillermo 0'Donnell, Horizontal Accountability in New 1X1
Democracies, in THE SELF-RESTRAINING STATE: POWER AND ACCOUNTABILITY IN NEW
DEMOCRACIES 29, 38 (Andreas Schedler, Larry J. Diamond & Marc F. Plattner
eds., Lynne Rienner Publishers, 1999)

Nuno Garoupa & Maria Maldonado, The Judiciary in Political 85
Transitions: The Critical Role of U.S. Constitutionalism in Latin
.America, 19 CARDOZO JOURNAL OF INTERNATIONAL & COMPARATIVE LAW 592 (2011)
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Theory of Constitutional Judicial Review: Evidence from Singapore
and Taiwan, 2(4) ASIAN JOURNAL OF LAW AND EconoMIcS art. 5 (2011)

Tom Ginsburg & Robert Kagan, Introduction: Institutionalist 86
Approaches to Courts as Political Actors, in INSTITUTIONS AND PUBLIC LAW:
CoMPARATIVE APPROACHES 1, 5 (Tom Ginsburg & Robert Kagan eds., Peter Lang,

2005)

C. Neal Tate, why the Expansion of Judicial Review?, in THE X1 87
GLOBAL EXPANSION OF JUDICIAL PoWER 27 (C. Neal Tate & Torbjdrn Vallinder
eds., New York University Press, 1995); Albert H.Y. Chen & Miguel
Poiares Maduro, The Judiciary and Constitutional Review, in ROUTLEDGE
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(2015)
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Jack N. Rakove, The Origins of Judicial Review: A Plea for New X1
Contexts, 49 STANFORD LAW REVIEW 1031, 1047 (1997); William M. Treanor,
Judicial Review Before Marbury, 58 STANFORD LAW REVIEW 455, 457 (2005);
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(2006)
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INTERNATIONAL AND COMPARATIVE LAW REVIEW 123, 131-312 (1997)
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America: an Explanation, 22 THE UNIVERSITY OF MIAMI INTER-AMERICAN LAW
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Looking Glass of Latin America, 41 TEXAS INTERNATIONAL LAW JOURNAL 1
(2006)
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Legislation in that system is commonly enacted in a
rush, in a mostly empty chamber, without any proper
provision for careful deliberation and debate; the
legislative process is wholly dominated by the
executive and subject only to norms of efficiency
and executive convenience; it is often enacted under
conditions of urgency, with a parliamentary majority
controlled by the executive used to force closure
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motions in debate after debate. The result is exactly
the sort of thing that critics of legislation complain
about: ill-considered measures being put into effect
simply because the executive wants them "on the books"
and parliamentary process being used or abused simply
as an instrument of political power. This is legislation
in opposition to the rule of law; it flouts the notion of
legislative due process; it sits unsatisfactorily with
the separation of powers [...] and it really does elide
the idea of the rule of law and rule by the state.
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Legislative procedures have become so impoverished
that another layer of review is necessary. And, if the
Courts do not provide it, at least in extreme cases, who
will?
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Ewing & Adam Tomkins eds., Oxford University Press, 2011):

The problem of executive dominance of Westminster-

style parliaments, which has been identified
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by scholars in the past, was identified by many
parliamentarians we interviewed as a substantial
obstacle to the capacity of parliament to protect
rights.
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I want to end by discussing one well-known way in

which my first assumption might be thought to fail.

I have in mind Justice Stone's suggestion in the

famous Carolene Products footnote four: "[Plrejudice
against discrete and insular minorities may be a
special condition, which tends seriously to curtail

the operation of those political processes ordinarily
to be relied upon to protect minorities [...]." This it
seems to me is an excellent way of characterizing the
sort of non-core case in which the argument for judicial
review of legislative decisions has some plausibility.
Minorities in this situation may need special care that
only non-elective institutions can provide - special
care to protect their rights and special care (as John
Hart Ely points out) to repair the political system

and facilitate their representation. [...] Pervasive
prejudice is certainly incompatible with my third

and fourth assumptions; it connotes indifference

or hostility to the rights of the group's members,

and it may lead members of the majority to differ
unreasonably from the minority members' estimation of

their own rights. [...] In such cases, the core argument
against judicial review that I have outlined cannot be
sustained.

JoHN HART ELY, DEMOCRACY AND :?77X DIXD 11'A 17°07IXD7 OW nN313n 111T7N
DISTRUST: A THEORY OF JUDICIAL REVIEW 135-179 (Harvard University Press,
77700 7y ,07A1X770 17PA7INTA 7Y 1AnY7 vawnn 071 7w 17780 777K a7 .1980)
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Jorge A. Vargas, The Rebirth of the Supreme Court of Mexico: 325
An Appraisal of President Zedillo's Judicial Reform of 1995, 11(2)
AMERICAN UNIVERSITY INTERNATIONAL LAW REVIEW 295, 315 (1996)

Dante Figueroa, Constitutional Review in Chile Revisited: A 326
Revolution in the Making, 51 DUQUESNE LAW REVIEW 387, 407 (2013)
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INTERNATIONAL AND COMPARATIVE LAW QUARTERLY 198 (1991); Mendel, F. Fraser,
Judicial Power & Illusion: The Republic of China's Council of Grand
Justices and Constitutional Interpretation Comments, 2 PACIFIC RIM
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Individual Access to Constitutional Justice in South Korea and
Taiwan, in COMPARATIVE CONSTITUTIONAL HISTORY: PRINCIPLES, DEVELOPMENTS,
CHALLENGES 245 (Francesco Biagi, Justin 0. Frosini & Jason Mazzone
Jeong-In Yun, Constitutional Review Complaint X1 .eds., Brill, 2020)
as an Evolution of the Kelsenian Model, VIENNA JOURNAL ON INTERNATIONAL
CONSTITUTIONAL LAw (forthcoming 2021)

Joon Seok Hong, Signaling the Turn: The :1an D Nnin 334
Supermajority Requirement and Judicial Power on the Constitutional
Court of Korea, 67(1) AMERICAN JOURNAL OF COMPARATIVE Law 177,

Seokmin Lee & IX1 ?IX?71{70 071NN vIYNN D71 7Y Y717 .186-187 (2019)
Fabian Duessel, Researching Korean Constitutional Law and The
Constitutional Court of Korea, 16 JOURNAL OF KOREAN LAW 265 (2016)
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Pablo Castillo-0rtiz, The Dilemmas of Constitutional Courts and 337
the Case for a New Design of Kelsenian Institutions, 39 LAW AND
PHILOSOPHY 617, 640 (2020):

The price to pay for this increased form of deference

to the legislature is a weakening of another important
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value of Kelsenian institutions: its capacity to protect
democracy and human rights. As it will be more difficult
for the court to strike down legislation, undemocratic
and illiberal reforms might find less resistance from
the court.
NIX1IN 0°INIDY 07710 17870 17190 7710 Y7X0 T°DIXT1770DDX7 AT ¥UN N2117
071N 177K1,'77A1 70197y 1112 708707 17217 DTX 0171277 DIYA1IN D1°07IN
1T AYXA NyDY7 .TN1°0 1172 71 703707 17217 D1INK 0170710 DIKIIN 0°IN1DY
N17TDI0 DIXIIN D120 D7Ny3p DIPR TIN?72 ,NINTI7PK7 X?207 NPyl 710 n1J37In
0zan 0. Varol, Structural Rights, 1X1 .1T2 1T D1217¥ DTX D1713T 70 DX
105 GEORGETOWN LAW JOURNAL 1001 (2017)

PN 73 N 2018 77713X0 17X77X170 WK NA7P0 N27pap NNT 7unY7 10 338
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.11.4.2018 p217A "DTNN T122 :T1D? 7107 YA111 271070 D22

TAIDN 73X 2070 172 127 .337 w"n 7°yY7 ,Castillo-0rtiz, The Dilemmas 339
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Bugaric, The Assault on Postcommunist Courts, 27(3) JOURNAL OF DEMOCRACY
69, 73-74 (2016)
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Roderick M. Hills, Jr., Are Judges Really More Principled than 343
Voters?, 37 THE UNIVERSITY OF SAN FRANCISCO LAW REVIEW 37, 58-59 (2002)

.934 'nya ,322 v"n 7°y7 ,Shugerman 344

Jeremy Waldron, Five to Four: Why Do Bare Majorities Rule on 345
nx ,18 w"na 0w vouxn ,Courts?, 123 YALE LAW JOURNAL 1692, 1719-1720 (2014)
:Mehrens v. Greenleaf, 227 N.W. 325, 328 (Neb. 1929)
[A] legislative act is always presumed to be within
constitutional limitations unless the contrary is
clearly apparent - a rule consistently followed by this
court. However, the people, ever alert, and jealous of
their vested rights, in 1920 adopted as an amendment
to the Constitution of our state, as an additional
safeqguard, the following provision (art. 5, §2): "No
legislative act shall be held unconstitutional except
by the concurrence of five judges" - five-sevenths of
the membership of the court as then and now composed.
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MATTERS 191 (Oxford University Press, 2014)
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The interest in the constitutionality of legislation
is [...] a public one which does not necessarily coincide
with the private interest of the parties concerned. It is
a public interest which deserves protection by a special
procedure in conformity with its special character.
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Shoshana Netanyahu, The Supreme Court of Israel: A Safeguard of 531
the Rule of Law, 5 PACE INTERNATIONAL LAW REVIEW 1, 5 (1993):
Access to the Court is the cornerstone of the rule of law.
Closing the Court's doors to the public petitioner in
such situations would mean refraining from performing
the Court's duty to maintain the rule of law by imposing
it on the Governmental authority.
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The eccentricities of judges balance one another.
One judge looks at problems from the point of view of
history, another from that of philosophy, another from
that of social utility; one is a formalist, another a
latitudinarian, one is timorous of change, another
dissatisfied with the present; out of the attrition of
diverse minds there is beaten something which has a
constancy and uniformity and average value greater than
its component elements.

BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 176-177 (1921)
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Hume's real contribution, rather, is to have pioneered
the critical idea of second-best constitutionalism: the
idea that multiple departures from the optimal or
first-best constitutional arrangements might offset
each other, producing compensating adjustments
that ensure constitutional equilibrium. Hume's
characteristic mode of analysis, I shall suggest, is
simultaneously to identify both a departure from
optimal constitutional design and an offsetting
institutional adjustment that compensates for the
initial defect.
Adrian Vermeule, Hume's Second-Best Constitutionalism, 70 UNIVERSITY
OF CHICAGO LAW REVIEW 421, 421 (2003)
117D730P 12TA MYRYN 17X ,N77KT7K X70 1IUX1 1TDR 710 DX 0A , 7170711 7897
X1 INXY7 XINPI 210 01202 X1 1PN 1TD7 0°MTY 07377380 1017 And A7wn7
Adrian Vermeule, System Effects and the Constitution, 123 HARVARD DA
LAw REVIEW 4 (2009)



n 07N 7?2 | 154 1173770 Agnn 230

N

TW I'gIm Mgy
T10'1 NIIhaT 'NITIN
1171 h'eN1 agrgh Tw
1NN 1371011 ThI'N

NG JINXRT ATIWIN AAXRT X AVXA7 TIM7°00 X010 D X
1770 1717 vAwnNn 111 7w 1IIDN0Y7 WX 1717000 ,0awnn 11l
NG T D710 TN 7110 7X 17w 311 TIi7TN0N0 12T 717720
TNANN — TRITN A7 12077 TIXT 1TNDN0 TIX TIIWY7 VXN 111AN1 Wi
717220 *T'7 X'2'W (TN1'N 21) fVIDiT 772 AXV7 X1OX YIX¥N X1il ST10N T4
TIVTi TIAD1 7W 702272 TIRT NXRTT'Y N 177 . TO1MD DAY 11 7w 1N
N'w1 M7V1INY JTTINNXR TYXN T11INA V219 1YY 1130 'RIT .J1'012'Wi
X D'DAWIT 7Y TNAN DT TR TIWYT7 TNVUXT 17703 12N "WIN7N6
.LAYNI 71'2 TND7N{ 7V 13717 TN0127 AWAXRNY N12a710 IR0 V13§77
TNVUXIT 190 DAYNT T1'1 7V 71120 7W DI INDWY7 W1 INYXAD 1T 11'NAN
TINMDN 1T'N1 N2NT1 XW1,]10RT 719™ TUXY 717712 179X AT 71113210
17V TIX YN T7TXAN 770 121N X1 TV .1PN0 DAwNi 11100 D2
17X D'7157'W'7 UNMIIX .0%71N 7W DINT71N 777N TIXT "DIn71ai mian”

ATIVNI1 0O'W'AIN Diw 1T0i 17

UBWNR N1 1207 [INNT AT BY TTINNAT Ty ayyin 1.1
17y hiyp'In oyl

T1'13 127N 1IAXR 7RI 1D 7117 TIVT ™70 7w 72 7V VIX¥ND RITN
TN17'27 1711DN0 7w WTINA 21X 11YT7 1{7°T¥N 1T 177,71 DAY
1NV X77 73177 'R T DAY T2 INXROY 11Y00 TIX 7720 7.11010'w

.42-41 'nya ,°XaT1n 6

44 p"n NITI 7YX T



231 X730 2370 | Y7137 DIY?RN DIYRA D711 77 OND

13 7X'T ‘AN INXY7 AR 1D TWATI0 T AR 1117w
TWNN M'ANX W71 717 117790 DAWNN 71711 N2 IR 7771, 78171X
1"1 021 0D"MYA71 720N TNTAXR YTY " TY7 X'ANY 01 (78w1 71 X7)
7V 11INKX 17071 "RITN 7W XXINi TN TIX 71§71 X7 DX D2 0D71X1 80771000
TINYIDN 717 71121 DY TWNIY 790 'K ,TIXRT 11UN [21X1 NIX 1127¥71
TIX MW7 TIYXIT TYXINT TNI7°2 177V INTNIY 720 1'KX1 ;11 71253
?'7'731 OX DN MY71NNN MI7UNI IR 1170000 710 21310741 TIXT 1TTDN0

-1"2177 8

7p DP7XIWIN NPDAFINTA TTR Y?2XD DRy 73p'7 11771 2004 TXN

X707 N7y NNPII .0AMYD ANAD 7Y N0A7INTY7 7KW 11900

7vp 73VY7 NN°1X¥2 N11'7n ,200472 "2 7T IX "a0" 110X 76% 7Y

niw'7 121y n7771° 211 ,201271 73%°7 027y ,200871 50% "N NIND

17y 0777100 DYLNR 781972 27112°X0 1TADD 7Y1X72 TTn ,TAIn .2018

,10D ,N37N ND?DI272IXN ?NITR ANY7P1 112 D7D7] ,M1TATNTIAMN

0°1¥7 DN21 D192 N7WIAFINTYZ 77870 11DNN PXXNDN OX ,0y3 XY

27127XN 1TADD 7Y1X71 TTh yaj 2016 niwa ,7wn7 712 .2018-2008

DIYNN 0721 TN1?N21,LIYNN NIIYNA 1127XN IN1IY 1IN 7D

OINTITN D2IPN 70 2TTRYT AXKIIPN 1KY KXDIT N12A 117790

73%7n 56%) NIY NDIN7 N7DN? D727 A7XA DONAND TTRNY Ayl N2

.2018 nip'7 DN?2 AN ANIT Y3 (1121 DTI7 022 Y1IX
771 07777821 DUNIN DDID 12NN N7PNN PN DN Dy?In" 787718712 78717 1K)
177XNP NINann 11°X7 n?1K1 Ty .21.4.2020 ,ICON-S-IL Blog "111°Xn 110K
11D27°A DN?7'A 7 DPATA 0°20) D17K77IAK D170710 D17IK0A ANy 787718712
07100 1INK :1127X0 11K 79 07A1D 22w 172 ,(20130 033N 10778y 017777 2 11A0A
n1y1In7 D0TI72 MTAINAN 772 10T2 QYA IMIP70T0Y ,n11T1 N7AIDY7 YA
1INX1 ;0100 AT 778 71N2 PTNN 070pNY7 D11 X101 ,0°0°100 070217 1N NIN710N
077702 1127°XN 110X 7723 IPXIY YININ 10 X7 .N1I0 1IX1 2N XIAY 7770 127X
X N7 T77 D27A 7p DAENRY L(0p) DT DTTIND 1T NJN2n N0°7n X7 0721w
07°A1D NPI7¥ 172 N7X3 "N TIN'Y?T DPYY 1T X0 D77V NaNan T .2 nayn oY
N7INN 7V D7D D170707A71 070020 D1°R°D7AT7 02710 D1PR°DIAT7 (017N707A7 7Y
7¥ 17072100 n72721 nM170 07710 N°XNRTD2AY L1702 TY7 .0apnn 072 1013y D1apaam
N7XN707A70 .n7¥ 07707130 0177102 WD 017 DN71DN QYA (M1IpIan 7 1K) aginn
N7 TIX XY 7221 7102 A07270 ,Ni710 7€ NN177 DXYD DN°°7 AT any7 0°10Inn
Richard H. Fallon Jr., Legitimacy and the 1x1 .(D'7N10 X7) 2DN? 131X2
Constitution, 118 HARVARD LAW REVIEW 1787 (2005)

NYXNN OX 0701970 0717720 0171000 N72A07 DIyXn 7en7 12010 KAt 9
,NT?NYN MIT OX DXNX7 012170730 0K ,T1D?N 7710 7Y D112A0N D703 70 n2IA7yY



n 7N 07?2 | 154 1123770 7NN

TIXTUI 21X 1INXRT 7177 OKXO 7177 77 IR 2727 DNYI7 1101 1Y
JIRTVID 11X 'RITIN 2T177TYIN X' 1271 DAY 11 7w 1KY X7 7017101
VI¥XY D™MIDIN TIXN DY DI'RY 1T [YA1T7 DY 0DMA0 YIXN X1

091707

AT 2NN WA TIIRAY7 W 120 1IRRD TINTIONA a7 TR WX
AR 117U DAWNI T1'21 IR 71T TINXR TI1'DY71NT 711N 02 12Y
W' 12W "NTINTDLDIN 0D71V1 1T fNan 7V X727107 'R L.0w7nwY7 avizan
T TTOWATIN 1T 1T 7R0W111,X WX TTDN0 11NR1 11770 a1
XKW TNDWN 11D T 1132 [INXN 1101 12YaY D01 01N 07D 01
2 07WNNI11 NUID1 1MXRN 713773 1131 DAYNIT 7111 [TRXRAY 112717 X0
T0IN1 - 712101 X71 71122 X7 IN170 — 71'111'1 [INX TN TIN'I0DN 11'NAN

NTY1IN 1270 OX D117 011170730 OK1 07073980 DPXP1I0 OX 772A07 1170710 DX
.1 p"n 77y 1K 01D nInT177 .34 'nya ,?XIT10 1K) L0703 711707

.41 'nya ,°xa1101 10

1217 12700 Y220 D?7Kp3INN 29% 771 72 XXNJ 077120 DIXINL NpyIw 1gnna 11
Charles H. 11 .(some trust) nn»10n NJ37°n0 1210 43% 221 VIYNN N1
Franklin, Public Views of the Supreme Court, released by Marquette
University Law School as part of its conference "Public Understanding
NXNn1 nT371 .and Opinion of the U.S. Supreme Court" 17 (October 21, 2019)
ENVIRONICS INSTITUTE 11 .T172 38% X1 1177yn bIwnn 0711 N2 00N Ny wY
REPORT ON CONFIDENCE IN DEMOCRACY AND THE POLITICAL SYSTEM: AN UPDATE ON TRENDS
10 - 7X%7p71 1Xn7 Nn1T2 .IN PuBLIC OPINION IN CANADA 6 (September 11, 2019)
nM1TDIN 2172Y 1Th NN1AA DIYDN 7N12 NI7ANN D270 NTI72 1071 07720 NIXIKA
02Jp1 ,I07TX 70NN 1120 DDIANY 1IN TTR AXKINY 102 ,7732 .0°NKD 1107e0n
,7731 D71¥n 22072 7¥Nnn D1TDINA 1127°X0 Y220V 1IANKL AN73X B2 D10ND
EDELMAN TRUST BAROMETER, GLOBAL REPORT 2019 X1 .p182 OECD-2 n112ann M13°Tn1l

23770 1K1 ,03YNN 7Y 0170020 M17INNann 7y 012707 'npne nn Jaya 12

T20yY van :7XP22 PIYPND "DIYNN DINDINNA NINADT 0270020 027137 AX?INT7
,177K7121 nD7DI2°21K ,D703YNY7 V71730 ,07°37Y YPI117°T n871 170w n77777) 87
nTny n7pnna n32°nnn 2003 nipa NPDIFINTYZ ?7XP2N 112NN APYY 17D 287 (2003
AWK XD 1770 mTDInn 7apa 30%°7 nT1? 1INKA D770 D1°) .51% - ND1J21 ,55% 7Y
21,2003 n27X@70 2?0ATINTA TTA 71 7X71T1 0123 1T ,DX?ANI T1T 1K K
170 N7 1D?27 DX?'7°11,723Y 1IN, 1100 R0 (2003 ,n70171nTY7 77870 11900)
.(2019 ,n D7 INTY7 27Xw 0 N2NN) 44,2019 D27KIPA ADIATINTA TN

232



233

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

TNT 17 I'RY M 7Y TIN719N 7Y TIIXN7 TWAR WIX{7N 7'V 1TIi70nY
AWAXR D1 TIXTD 7122V TONN 7Y TITMVIXZNRN TIT'N TIX 127010 Mvin7
1DY7INT 7RI 772 N X10w ,"10TwN”7 "10712" 1'1 120 11K T1IXYY
T 11T MYDA X7NT YITN N1 X7 770 12 7V 107wl TMTo1N 070
121277 Y7 112X (DMINX TIITOINY T1'11) DAY J1'21 M12¥00 110K

JNWY70 TN

D21 12'7WN 17717 DNAW 0D TNATIIXA T'OY7INT 7R 7w A Jiy
T7RAWI 12N 17172 TNXIA70 .07 17790 DAY 1111 [TRRA TT7RY 7V
, 0" TIN D'NOT :DAYNIT T1'21 1Al [1AX TN T119X7 "WaX X 17'N127N
TITIA 11T DAY T1'1 71177 DW{7TINT 0™ 7W TIIXDV 11 D'RINY
0"7NINNN Y TOIN 11 0'RINY 031V ;iI7a 1T 27 7010 1KY
,DAYNN T1'211 107N 7R T11AX 701 NN AT 0RNY 010N
11WN1 .0IMIY TIX "IYY D13 DR JITINNT70 70'ana 11T 1IX 7NN
TV TNTNY XIXNT7 IWAX 7RI T 112001 TNTNRY - 717X 70N
DAYN TI'IW X1l WAL X 12 7V BITD7INT XY NT71N Myi7ini
TIINN1171 NATXT OTX TNM2T7 , 711MwA 7111007 7177117 1'0Y71NT7 1MINNY

12T D 7Y "WYY TITNIRTI

NXN TNA{77N 7¥ Y0 1'Wa1 DAY T1'1 X¥N1 MY DMWY JIe7w
TININY MAO77n — DTNV 17100 N2 N 7701 11700 'WRY TXN
I NN IR DY7XD DAYNI T1'1 AMTT XY 1'1) T1'N'A7 71N17'1Nn
DV D'INI1 fT'NT7X "WIX DA ,(D'WTN D"INaN 71N 7w 00171 JTTNIVY
TIN'DAZINTI NNXRIT PV T7TNT0 TINXA NAR0 .0'MN0 1Mj71n
NML7W7 1IINTINAY MDMIDIRDT712190 TTDYAnn 7w wi7nd 71901

0°TIN77¥ 112D 7T1070 112°X¥00 49% 2013 nivaw 7vnY7 ,10n nnd A’Xn °xamtn 13
X111 MIW7NNY 2D 2TIN70 M2XAY 1K D?TIN?K70 017 0127 017127 D1Y7An
.89-88 'nya1 ,7XAT171 I .7TIN? 1112 727007 N12°7X 172701 7wnn 121 1N 21 017y
717v'7 w7p D°12D DTN NN 54%°Y XXNDNN 103 073011 071103 97D107 Iwax 12 7y
TIN?N DYA 70 DINTA DI2TR NPD 7KIP2Y 1P0XNYT7 1210 137KY 7NN NyaXnn D127 X
11277Y2 ManIY 110727 0K?77117 101y ?TKD 170 17K ,723Y 1,100 R0 1K)
.(2019 ,07DA7INTY7 *7Kp70 1130N) 34 2019 7xI¥7 ,0727Y1 DITIA? :7aAI0



n 07N 772 | 154 D737 TD 7NN 234

1721 '7V191 17017 W'Y 71W0N TI'RNXY T1'T1710 TN17°231 71X 72210 171
1IN 17X TNA'011 ¥4.(DMATA (WNNA 1T aT717 11IWR TIV1) TNy 0111
772 W7ATIN 1R 17700 7V TN1§7'11 DMIY§7i 0'RY111 N1 DIXNXYY 1110
721 71T, AITR AT .DDNIW 7Y DI 7TXIN X7 77 TR T X7
W) 1770 mMaon 7w .17 1101 vy’ T11'NA1 107177 T1T'W1 D12 D1vn
TIN7WN 'R DAY T1'11 IR T D 7V TYaxn (mrw7wim

71010 X7 1MD7WA TN 12T 7Y TT70WIN1 TTINM7Y aTRY fX11D

— DWW "1WD — 11201 110 D {171V 1INNXY7 V1Y 70NY X7 17IVUN
IWAX 1XON TYD TIIXOT7 X19X W7 S.0aWNi TIDIVN TIX 7TN7 w'w 1110
TI'AW — 797171 TIX N1 021,131 JINXA TIX 12271 1710101 1Y X717 TIn77
JIVUTIN 11X D71V7 DYNDT N1 NN MNY NNYTTID7IX Dawn
1077 7120 17 77 OXi — 71 17 M2 IR 07 ,1107Wi 'wunil
W DTN T17'D77191 012'YAY TV DXV D2 201 DAawn a7 NNy
17X 120771 TIXT 1'T11MDN0 TR T1IWYT7 D' W1 DAWNa 111 7V 717NN
Y G730 71X VIDNWAT7 7Y 1WA TINA7 71D 1w Y 7V 1TN7n

.256-255 'nya 1707 w1 14
.42 'nya ,°xaT1n 15

N23117 72 (D7yp0n N1I¥1) 1D1AY 112130 DIYXD 7y 1aya "nyan amiT aMig?a 16
770 AKX 172An71 AN T Y1137 7127 X100 07 1217 ¥"A2P D210 071127°X0 127000
anMYn

2pD7Y?7X 1DIN L1177y DIYRN D2 DA DX ITINR 1017 AT A7°n°

1°M17703 OX DIXN? ,1N172 AN12AN N2 YIXTR PPIX 79 70210

71701 7Xw7 2 T7 0N 077770 DAY 0770 ODIKA ,0yn 7e 17177

7INNN 177780 K K707 DIYDN D22 7Y L3732 XN 7R 1717 KD

7120 M1722 X7 [...] 12°D7 AX'7n 01y TIn 1101 DIN7A D27)7y)

17 ApaNYT TY1IV 7YXNK K7K ,NI0N 117N DIYDN D72 7Y 107717

.NIDUNY7 713N? WYXNKAY DK 1TIY?? X K707
DIYNN 071 ,7AD 'T1 1ADII?7Y? 'K ,27°T72 A 107180 D1EPAt X?IRA7 72T0
.(1995) 198,189 12 m?vapn " 'n?7XIY7N NIANN 17y N77YN

.8 ¥"n 77yY7 ,Fallon 7v 17n13anan a1 177ay7 k- 17



235 X730 2370 | Y1237 DIY?NN DIYRA D711 77 DND

11010 DT'ITD7RI XDIN X171 ' 1YL XN DAY T2 7V TN17'20 1DIN1
DAYNI AW NI1YDT7 D70 'R IN 77X EATIR IN1THTIVD N1 RITN
DI'X D D™IMIY{T 1M710 1IXT,i71N TIXA1 717'001 DTN DTI'D{7X 211
17001V {7101 TR 7w 1IN0 10200 721 0N17 DT 710D JIXT 01IV1D
a1 (7121 U1 2072) TITT7' 7N TIN7'A1 7010 TN 197NW DI 2571
TI'7'V M2 2%;717'D0 1171 D700 117¥X T171771N 12w DDA 7¥ 71730
T1IWNAN NATVn 2;m7wan n7'Ww 1nd [ J1'vawn ML7'an MyIntyg owy
7w DN7'D0 NI ;710 TR 7Y 117'0D0 110 7V 017 TNDANG0 1771000
17X M7 ,JNTT 1Y 7V 0O'WTN D'TVD NITT'A TIIYXAXRD TYD 171 071N
T1I'RY 107171 TIV70 121 *T1710 11K 71INAY 71Y371 1'2 1011 190 0DNXI
TI31N TIX D17V N7YNY T1'D12W {17107 ;Y37 DY 71731 717D TIWNITN

.35 'nya ,oxaT1n 18

1130 1N°7XY MINX D1I7TRD NIY 1787 7101 1T 1800 783111 7¥X 1 napd X 19
NAY - IXITINT7 AXKIWD DPNYNY 070117 AX?I7 7P0Y7) 10yXD DPTXNY7 NiEnd KA1
N2 077NN p27921 ,710 DIK1IN 576 7 11707107 K Nya7l 00y NP7l

NT 13DN .D1INK N1703PN DINIYD 07NN DIYAN 0717 D1P0710N D27A10 NN
2020-1958 071pap ,N7110 DIXIX 7V 117'7YN DIYAN D710 DA 01371 AT°N1 110
.DIAI7N 172ynp 078013 07710 91721 ,0101w0 113°TRN 7¢ 07710 39671 17ynn
Table of Laws Held Unconstitutional in :p1a2i7n 1nxa X1 Ax'7nn nn w2y
Whole or in Part by the Supreme Court, CONSTITUTION ANNOTATED

ningn 727 X TNX N3 AP7NNN N72700 710 X110 17081 DNAw 1°Tn °7Dpa 731 20
.1 NBDI1 ,’NITIT 1KY .0773Y 710 nyaw 7y 1112

nN1INN DP07INN N7XPA AYIINNY D?70N7 pawnn 0717 nawaxn" m7pan a7y 21
n7pnn '3 7217 7190705 y"A2 X1 ."77221 OX ,1N17 ONIXD 17p1 72700 17187

nT 1772y2 .(18.1.2006 ,1211 ODMA) 1IX] DTIYA 7v N1°T 7037 6 Ni7DA ,7KW?
n'77y 7y NanInY7 .01701nnn 023210 DIP?7 7102 DIKINAD DITNK TAJ 1120y AONT)
112700 27A12 3429/11 Y"A21 D127y :01P07IN M7pa 7y" XY n177 X1 mi7ean
11NN 7182 D7INNIN TIAPK 3803711 y"A21 1XIND W '] 137N ?DIITININD 72y0
7y pIYNN D72 DK D720 17X'X L(A"ypn) 419 A D7wIpN "7XIp° 031770 '] 7XIpR]
oYY NIyl (ripeness) N°110 NIXINL NI2ID71TA 79 D7170RN NDIYRAYDND 10770D
2XITIN .17 T7 "7p2" 12°wNnY7 2T 7100 DIp?? 2797 N1JN2 1°00N 137K baYNn N7a
11A2 "NXYN 1170770 D1°2°THN 7702 DN2 1TY] DAYANN D71V 0°8D131 D°YXNKY7 DN?7’0N
,01702n yan2n'Y7 *T3 ©70A IX Y70 TYD ny’ay 131,0171°1D0 ONNN 7¥ Nand n1pna
.207-204 'nya ,’X1T171.0°DN7 1170271 M17020 DIYywn


https://constitution.congress.gov/resources/unconstitutional-laws/
https://constitution.congress.gov/resources/unconstitutional-laws/
https://constitution.congress.gov/resources/unconstitutional-laws/

n 07N 7?2 | 154 D737 7D 7NN 236

NI DIV1DIT 17X TXN DAYWNT 7' 7V TINTINIY 7017711 27XV [10M01
2 X T DDIDTR 11X

7017 707V 177 AR 111,107 "7R WY IR DAWNT T D 171V 17X 70N
DAWNIT T TIX [MAXNA AT W70 DN D71V D 0T L710 TR
AT 1D 7IR TINNX THA7TIN XY IXY "DDIDI7R™D
DV IT1DTIN 11I'X '7721,"{777321 1Ny 7w bawni 11’ 7 A niminn 'Kl
TI'1 TIX 1017 TOIY 'RY XN .'ND1I DAY T2 7W TIMANKRi JTIXNNI
1ND .1"TNj7'D0 7w 0DAWNI 197171 TIX DXNX7 71T 777 1R 0770 DAY
'A1NA 1D, JINNXR TN 0'TA17N 7w DN2'AN ,0MAT JWNN1 1'NIRY
TIIXIXD T1'A'¥A0 11217711 7170 71N 717'00 07 TN 1173 170w 12
17V ,'0102'Wil 10N TIX 'K7NKR0 177V DAYNN 71'1 w1 01w 11Man
TNV, DIN70 7Y 0770 71901 1TV A0DN IR DI TN
TINNY JI'NINTA AIXMI171 D2 247V317X 710 D'DA1Y [W'NN 7w 1N 1WVIY

6821/93 X"y ,”NITNN 732 NPID1 1ANY (DIN?T1) X7WIN 70 17127 7907 X1 22
.(1995) 331-329 ,221 (4)vn T"3 ,?3107Y 192 7TAD '3 n"ya TNINDD ?NTHA 732
nyaenn ?7nan nawY7 1715797 y"A21 712 (DIN?T2) X7WIN 70 17727 181 12 10D
1Wn7 ay1nn 6427/02 y"a1 i(1997) 389 ,367 (4)X1 T"3 ,AXIXD Y '3 7XIWp2
NP0 7v 13°T 7p8Y7 58 'pO ,619 (1)XKD T"B ,7XIP? NDID '3 7XIP?2 1I07PA 1D
7¥ N177 7087 22 Nj7DY ,NDIIN '3 NVDT 8665/14 y"A1 ;(2006) 712 (DIN?T)
,NDAJN '3 w722 9134/12 y"A2 :(11.8.2015 ,1212 DDE) MIXI (DIN?TL) NN7PIN
.(21.4.2016 ,1232 DDMI) 1IXI (DIN?TA) AN’YIN 70 N1°T 7087 24 nj7pa

N7DI7INTY7 7770 11000 K "NNIKD X7 7Y nnI1an 211" 100 PNy 23

279" N7 02178 ;12.4.2018 Ynet "y"A1 7v DINNY7 D" °X77711 TA 4.12.2016
;18.3.2019 aT°n "'07°VIYNN DY N1°AY7 NXI1,773DN P27DFN K7 yUA' H'yaInon

- 7D137Y DT?2707X" 72NT K74 517.6.2019 yaXa "1An7 177X Y"1 70 7y" D1IA 777K
.19.5.2020 Da17a ,"?0INKN

TINY7 p7¥ 0°21PN 077720 NNJ21 INIAY 70 10YyXAN 07711 7K1 70 nyxn 24
ATY?N7 N21A02 N 7713 X7 (2002 NIpa NANJIY) TNIATY 7V 1DYXD 07PN .0N7T7Y
1271771 17247 "D71177°2 N°Y 07X0Y7 1170732 XKPNT X7X ,UIYNN 0712 77127X 11K
N2 ONT DA1,N73Y .ADN2 A7 1772778 ,03wnn 0717 DIANgD 172 *TDIN A17K°T
2T 2TDIN D733 7722 Ny12n 772 YOX? DIYAN D710 ADINY 17020 IRIAW ,7KITID
021177 11X°7 7122 vIYNN 071 ,1°127T7 AN1PNNINYT1 10170217 DNDNL 12XY7 7217w
Xyl v?7NNY7 PIYAN N71Y7 AIPINNN 191821 ,077T 070X 1°17P 12 0770719 0°NIn
7'731nxy 7y 7177 2707 vawnn 071 OK 77 .7720 10 07KX1? X771 7700 10N



237

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

7V 17711 TN1'N Y0 772 YRXT AXRMf7i1 07 1MV AXRIWA IR RITN
1IX¥11 TIX T'710W 12T — 1217 XX ]A1X1 'DOIDI7X DAYN 11 7W Ui
77X 'RYD 010N 12W D17NA1, 7R XA 11K 17 21010 1R '7'2207
1112713 {7T¥1IN X7 711N "T'7 0'R'AN - 1917 .AX¥N7 N19'W7 0'RIN 1'% 727

26 TI'T§71N T11YIDT 7V

NINN NIYYIN NING JYAID Ay .1.2

JIIINNXN DY 17VW TITNNX TIIYXTN TN J1'IVA10 17 VXY N'11 OX D2
JVUXTIN TIX YRXRT TV 711'NAN 13210 130 1117 17,772 721 N1ba 11X
N 721 7T 1'R1,INYVY7 XTIWD 11210 717 77V AIXART 9 1121w 77D
TN OX ]I 713 7RI TR TI'D70i 717NN (N 179X 101V Vil
100 X7 O T 7119210 7YX 1'AVi7 1721 077711'77'DIXR0 DTD1710400
DXVW TN 21XYTY UTTR T AYXT 7Y 190 7V 1NXY™ X71 TIRT T VY7
VX7 RITINL]OX WO TR — 1INW DXVY7 70T DA I an
11'V1 TTTAIY TN 110 1271 1I1YXT 1D V1D 077710 DY 7w "1Rn”
JZI7INNA TIX 2N7 7T 122 'K D MR ITNIX7NA T 7w 7170Nn0 7'7nD 70
7Y AN NV 0DIAY 07700 cTIOT71IN TN DAY 11017 RTD
7w 117'00 DW'7 101711 TN1'N 11N YNAX7 YUXI1,0'DAWNi NI 17w 17K
11 7w 1TMDN0 1171277 TN2011 TR T30 IR0 TX7 710 IR

27.pawnil

73 ¥?ATND INNAW - AUNNNYT Y2 I0YT7 7122 0A1,0°W77Y .DIAN7L 17{7INT7 ¥2 ,nToY
NNIDNY PIATAT AV X1 ,D7DAN TY Np177 DIANTA 7N1 7IW1 72700 10yXAY 713700
Jed H. Shugerman, A Six-Three Rule: .xp111 A17K?T 171Y7 K70 1yxn 7v
Reviving Consensus and Deference on the Supreme Court, 37 GEORGIA LAW
REVIEW 893 (2003)

.139 'nya xamnn 25

01712721 DTX D1713T2 NY?A00 X1 10YXN1 77270 111D°NY 71231 1720 KA1 26
N1317N0 N2137 AT 171D°N 11027 2 1772770 X7K ,(141-140 'nya ,0p 1X1) 11°071N
SNKDNTIRT DAY 7V 707710 DATZ 12ynT1 D112A0D D7DE 7Y

NP7 D713 17NY1 1X7INAF 737N A0IA" 1K1 173T0N NYyXAY7 yauia CaTny7 27
nD130 012N .20.5.2019 ,n7wA7INTY7 7X1W70 11200 0K " Tiw 077K 0703YNN



n 07N 772 | 154 1173770 Agnn 238

oy TN' 172N 770V T 7V w0 11X7 'RIT 7@ 11101 1D (V1D JYD?
N'1N7 7179w 07771 A¥N1 N737T 7V 0TV (1"7V1 DAYNN 11 7w 171Dj7N
AVUXT 70w "7 7IXD1 1D 120 IR Zanw7Nm 1mayzn i anzon Ty
12X, TIT1710 711127 7V 711200 JIX DXNXT7 71D 712 WY YN RT IT7VINY
7IXW DMINX IX {1780 D™D'710 D'1IW'N TV 11'NAN Tj7TXIN 117
- "7Vl LAY T1'1 07D IMTNY TIX 7077 X7 XN V1DWY7 "1 0ia wr

JUTIAN T77TX07 07071 DI

N7X ,0'D01Y 7W D7NIN 1N W' 17'00 701 X7'NN D1DY MXND ORI
11'X DAYN N'AW 1127 TTTIXY7 71D 721 117 ,i71N1 12T A1V OX 1MAT7Y
D11 LAYNI TI'AWD D11 D1 :TIANTIN 11X 17 1170NY X7X .DUID7X
NI 'R 1TV — 721XN ]21X11 TN T1INA 727 18 ,0'7N1N 1111 71017
11WD 107 11101 UNNY [INKRT7 N1 01 711007 1X) 2N M1 [INXA 11
TN1217 YMDT D'WY7W 1Y 7w 2N AwNTY Na X7 01 V70 7V (Dwy
LOWN T1'11 11T 1"A7W [YDIN DY IXY7 A717V X' .7907 .13 11X
11N1™ LAYNI T'1 7w D" T'TY DD70N 7771000 TN 110M7 7177w , V110
IX ?T1j7'00N DAY T1'1 7V 17D017W NDWING OR300 07100 1157 107
7w 1MUY 71120 TV 217N 17 12101 ?07Y 712011 1NTIN YT XNY
IWAX 771N DAYNYT D'NNIN 1'1 TIi710 177101 XWN 077N 017 ORI
NT71 DWIYNN 7Y TINY TNA1701 TNQTVA 11 wAY7 1% 17111 D NIay

.01?0 1TDN NIDIN K20 72K ,23°0 0DIJN 7Y NIN71w 7y AN1T 710 QyXa an2an Ty
.1262/23/19 ,2020-9"p0n (1112A0N O7D3 - 1177°0) NU?IYA :TID?"710 DYXn X1

"MIP7a DTV XIN N7IN 21X°Y 1737 NpIA1 0100 71071 7777 AX2 T nTny 28
ToM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES: 11 .D17D?713 M27KY7
CONSTITUTIONAL COURTS IN ASIAN CASES (Cambridge University Press, 2003);
Rosalind Dixon & Tom Ginsburg, The Forms and Limits of Constitutions
as Political Insurance, 15 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 988
1001 XpNY7 D2TTXN 12P 191K0 7Y 111802 1071 PATA DA 21PN AT 1273y7 .(2017)
D0°DIDI7X1 0718 XI1¥ND DN7N3NY7 7YXNXI "N17yan 10n" 7y1 0N12 DX 07°D3I0 "Di7INn
DENNIS C. MUELLER, CONSTITUTIONAL DEMOCRACY 61-64 7pn‘%7 1x1 .071X 07707719
(Oxford University Press, 1996); Jon Elster, Arguing and Bargaining in
Two Constituent Assemblies, 2 JOURNAL OF CONSTITUTIONAL LAW 345 (2000)



239

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

TI7RIWT TI'D7190 TIIX'YND 7K 17V1 717w 121X 'RITN 7V 11UX031
"0 N0 7V) 7020 ,0D"77IN 17 17 D1 ;077710 11X 7110w (71N XWn 01D
J1'D7191 TI2VNN 7V Y'awn7 T 11 i1l OX (N300 71N 7w 1avil
TIX 7¥i11 DAYNN 111 70”1 7130 701 IXRDIATN D719 M7
2110 JITTIXY7X17 71107 TNT1713 71210 DAWNN 111 7Y 1IMR77M " TIT7100
0711 AXNAY 11VDY7 N2 1T YN TWATYT DAY 1117 D'721NNaY
AWAKRTT AYXIT .DAWNN 11 7Y 1N1D TIX DXNX7 W1 VT TIX NN 1R
17 QINXD .70 11N 7V YWY 17'0D0 D7NNY7 YN09707T Mwy7 Dn7
DIWN 71 TINN VINYTI7 D70 1% X7 1™V (147 N7 TN AUXan O

SNXYT7WI 11310 XYW A0 IX 'R 72X 11V17 112 WRNWN7 "waRy

[IT'N1 1377 FTUNT TN ayYii .13

D1 — TINNXNA TINA T'1VA10 1IMYXAY — *RITN 7w 07 1711717 anTa
OX 121D N1'X DX .YX T77X07 'KNXY 711071 11K 7127 TNyaxil
T11D7117 DT WANYT X71,1XNKT7 X7W Y7100 0711 7V 7171V AR 01701

7T

T2 ATIVXTIAY W77 UTIN RITN DAY 1T31V0 7Y 0YTIND 100 TTUY
N1 ,A7'NI07N 1N'DI'Y DWWXNXK 7Y TNIY VYYD X1 W70 TIR 00T
121, TD1 7107 DRI "I1"AX 11771 131V0 7100 ,0NXY 17701 270
71N 7Y NXTITTR 1171 71'D19'W [ID7NA7 7i771NN0 7w 1'% oN' 1N'D1°
171 1XTIXT7 "X NXVYT7WI 11210 TTVYXiT Dl 712Mi1 'XDK 2.0 7107
72 21IXNIXRT D V7T 11" TY7 "N 071X 71N 7Y 171017 WINT AN N7XW'7 W7
' X7W 721 1IMYUXTT T X0 YYD RITY [TUXRAT 1M TUY 7un7
TIDIDN "MINN TAX ' {7101 Ya{7* — 7917 AX1,0'021Wi1 711'N11 fv17 11w
7Y ITIVXIT 7V 1T w1 DD TIYY X7X SOATXTTIAIXGD 27X 110 1TUnd

.151 'nya ,°xamn 29

Y"A1 181 D203 712707 NTYIIL NPX?TIBIND 7¥ A’X] 211702 AN g ne 7y 30
71270 DY X N7 X724 ;(1.2.2017 ,1211 DDNT) D?DAPNA DAY '] DI17aX 9029/16
.(2018 ,n7D7INTYZ 27KP70 113NN 17NN MIT) 8 PN Y71 (7X1p7] DIwmIpn



n 07N 772 | 154 D1737TN 7NN 240

V17W X19X 1111 34010 11'N1 TID1Di TIX 1VN7 171" X7 Y"1 yaj7 "RITN
DI'X 717 210N D'XI71 21,117 727N X171 WIN'M TIX AN OX 7' 0NN 1t
.DTTIIX V'¥NY "N TIX DYN7 WX 01NN

(171072 X'77) 771N '7¥ ONXTTTR TNAXT INXY7 1797w Q0110 71901 TUY D)
1712 'Y 1101 X7 ,YNRIXT OXT;YNIXT OX 720 710101 {7'NVn 1T waTm
VXD RITNY TT'D1A'WI TIVTA TADI VX031 1IN0 7110 IR 01717 71D
7w 10N'1 71NY1 "TI0" "1I'W 0'1"NN ,L101 17 TUY 7w TI'1'0i7axiM 7701
WT7N17 "X X'71 1101 X7 717X DMWY 1TV 0T TM2T7 107w Mewn
TI'T71NG MIRTIA 7Y 11790 DAWNN 11 7w 7019w TIN7'30 TIX
TNTODINY XX1Ni1 TININ 7V DU12N 71'019'w Mij7*1 7w "w'7n" DaT N7117ni
W7 X77 327171101 D712 7113077,V 17IVD DR TI1MDT 077100 1107w
11D TI'D710 TNAMNN1 XD TNN TN TN17'20 I 12 1 "N
TIW'7Ni17 720 WNW7 717V TN1'N 11N 7W 7V 770 X0 TTRND 11217
'N170 03 ,'RITN XY 1D .OTR T11MIT 7V 111200 DIXNX71 Dawni il
D01 RIT D A0 JI'19'Y M7 7w D''7130 Y TAINNRN L1171 1)
X1 TI'NATRI TNANA 210 TXN TNANN X1 7101w 717100 Nw'7nn7
— DN"NN 'RITN 27 D21 — 19X1 33,0797 7D D1V T11M07 7w 1'u1Y7

,1111 0D113) 78Ip? NDAd '3 7872 ID7PA N13°K 1yn7 ayiann 4956/20 y"aa 31
.(20.8.2020

Jeremy Waldron, The Core of the Case Against Judicial Review, 32
115 YALE LAW JOURNAL 1346, 1364-1365 (2006); STEPHEN GARDBAUM, THE

NEW COMMONWEALTH MODEL OF CONSTITUTIONALISM: THEORY AND PRACTICE, 22-24
(Cambridge University Press, 2013); Rosalind Dixon, The Forms,
Functions, and Varieties of Weak(ended) Judicial Review, 17(3)
INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 904 (2019)

117y17 MyTIn 07712 0171377 17 12N M2A7INRY N30 NIT71 AT wina - 33

N23N DA X10 0717137 10IX7 YA111 D70IKDN 12007071 DTN 117137 70 77D1272IK0
,N2I0 777 ONX17Y D7NDY N1271N02 11T 7K1 DITINITF 1TAL X700 1T D1271IN0nY
07°70n2 DA .07270 XN nv700 721 7720 M1712T7 nDN2700 DPNITKA NN2ANNY 12
DIY7NT DIT M7IITYZ 2772 T12D B7 73 N2IN K10 ,M1712TA DIYRAYNY YA111 N171A770D00
.N7¢ D7NPIN 027027180 N7A17I1NTIX21 N1ANA 7V DIANA 22170 770 10 N7X D1710T 701
P? N317TN2 73 N?1nY7 77TAD X X10 1017 D17DIA7N7Y7 2780 DINJnn Ox 11807 712
N1271N0N 12P D702 .DTX N1712T7 DDN?°00N N2102 °071 I8 1210 - *Ap7I Ayn



241

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

DTX T11MIT 7V 111277 TR 7107191 T1'TNAN TNANN W 0dw J1vTNa
TIDOnNI 771NN M71y01 01w TN2VN0 (177218321 T17°'7 111 11D)
070711 0'27¥1 11j711 N0 12X 1771 NN 70 7R R 34T T17TXIN

X717 71980 111231 VNG 1317 X1 7110121 N1 1101

1"T {700 TNX7 TND1D1 0771717 AR 11T OX "1'U1 10 {720 0W7i1 1¥N1
11T 7w 10101 MW 2Di7aX 710 X1 ANRRTITR 7Y 7710 2101 1IN
17X 721701 /7011 X7 X111 72X 717107 {710 7w INNARTITTR 7V T010W INRYT
DD17 1701 0Oil .11 OTID'AN (WA IR MY7j71 0017 A7'N1d7n 11 1DNny
7V 12107111 '7V1 DDAV 71VIX 1DN71 71NAY 1T21V0 7V 0nMaT IR
NI TTNNX D701 71N TIXR 71700 X7 TT0DAWNN A0WAY fT11vil
TN17'1n TIX D17W1 1YW {110 DAn™ 71N D77 D'DIXTID Wi7nny
7TIX .DIIVT TIX 1YY TTNWARTN T 717110 TR 1T INYAaX J1'o10'wil
170110 72X ,7'W107 D™MPVY DTTODIN 02701 DTNIANY 1MNIXRD 'RIT
7'V L7107 NI TIVIDN AT AM1771 XT 11401 0771000 11 7w
T1'1 7W 1"M1NN 011 11§71 71T ON .DAWN T1'27 Ti7i71NN TN 12 0N
TIDWNINI 1711V 71171 127K "01XN 77w DNt X1 117X 07710000
1INTN 1'DAYY XY TIVD TID' 7V 17V T'XN'0771071 ;02wnn 11'1 '07)
IX DT O 'R 07W "111XY70 0177127777 1R "DN1I7RNY77 11710 131V
7w 11002 NYIDN ITNINY — N7 77N "N 7V "IN1D {7AXN11;{7'20N DY

.LaYNN Ml

D 712X "MNAI 1173 10ann TINNAana IR 207 0277 01 Wwirnd
D710 TNNN1IA 770 TN AXRY " TTINT7 WD K10 "7'70 1KY an”

*.J1'DAYNN 7INN117 12VN 112X N1 TIX T137NN1T TNNY7INY 1111ty

N717°2 79 DINK NNTXI118Y7 11387 ¥21 TINy7 n7127 027K nnJnn ,n771 n°171aw
.1366-1364 'nya ,Dv X1 .070187W

.65-60 'nya ,°x3T1N 34

NN 78 17777p 01707718 N 71070 7w X0 1?7000 - 1807 123 oX 35
n1770yN OX Y"A2 7 1077NT2 1072 27?7 QK2 1T D17 TN LADPPNRY DR D70apnn
LTAL TRIYY 1700 DIPPXD 20D 9K 7y ,n7¥nn 172107 107101 17071210 y1an7 waTe

N127X 1yn7 ay1nn 2592/20 y"A1 .np7Nna 11yanY7 n70apn n'77y 1°K 73 1ya1j7a



n 07N D772 | 154 M737TD 7NN 242

f1I'R 7001 X71 {7{71NY 71NN 713 TNT TI0120AY 172 DN 1Tw)
TIMY X7 D7) w1 VTN OTI7i NIDDDA WX AWT 13w 017101 J17X)
6 DAY 11" 7V "MXAX7" 17 X117 T1'ND1IA 01D WX AW T 7007
TNOUNN{17 IN172 "7 TN 0127 XWY 717017007 T19X7 WWaxRR
T2 77INY 71N TINWY7 TI01DA TR 713NN 'Ry DAYNN 11'a 1i7'007
DAY ' 1TYXIT 712721 ¥.1INAwnn TIN'™X 710 7¥ 1711721 02 D'TN7N
AT1T71N 7V 719MN0 TN7730 ND117Y VY TIXATA1 121TNY Nivd M7
NITN WD 'R NIDDDAY TNY7 X1 071X SEATIX IRT X7 7101040
1INIX D1 ,TN7 X1 JI'1'DIAIX X1 070 DI'RY D77{71N0 1'w117

11TnY7

YN vwn1 ayyia T w14

AMWN T171N DAY XTIV 7171477 'RITN 7w D™M§7'Vi 071010 TNX
170N JINNX T'DY71NT DAY TD'W1 IXNI 7Y 197N f"R11Y X7X
JIT171N NT'DY7INTA 72157040 TIX TTTATY fVXN1 217N D X NAYNNNG
TIIX'YN ATIDIY ,TIY DMWYN AT 11070 07w 11IX'7 7w TNRN 7V TDNT00
IRITN 7V ATN1 WNN 7w 712NN 1T AR TIRD 1Y T1T7aN1 711710
TNANND N7W 7¥X TNIXRIINT 1IN 101717707 1i1,]7'¥N 10XV X1 DAY 1101
1IM721 D VXN RITIN %7710 1112 13T 7w ITT'NXY7 i7an0n ,oni'n an
72) D'VAY TINTAL M7 N7'7W1 :TINM0N TN'101 71 wATI TN 1N

77y 787718712 DA X1 .(27.5.2020 ,1112 DDY18) A7pnnY 2vavnn Yy’ ' nw7ea
.8 v"n

0D119) NDIIN UK 217 '3 7XIp7] 1I07¥A 112K 1ynY7 ayiinn 2144/20 y"aa1 36
0X 07777 7 WWINKD K7 2219X0 1X' :y"A17 1770p 7T 02107 22X $(23.3.2020 ,1102
.25.3.2020 vp272%2 " '"npann 127 ,031°T 708

.2003-A"DEON ,(AYP OX1IN) 7XIW?7 ND713M DINATND 70 37

1IX'7A 466/07 Y"A1 ;(2006) 202 (2)XD T"3 ,D7380 W '3 7Ty 7052/03 y"22 38
.(minapn TIN?X 1773y :17n7) (2012) 44 (2)np T"8 ,n7¥nnY 2vawnn yyi’n '3

.132-130 'nya ,°xamin 39



243

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

T X{7NT WATI OW TN1'N INAY [XON 2112790 N7'00aa1 (71101 D2
TIIXNXV 07711) D'INX DDI7INT 0DV 7Y1 T11MIT 7V A11° 120 j7°19i17
121N XIXN7 WWARY 1TV IRITN 7w 1ITVXT TININN A0 - (0w
0'1j7'T1 7V TMN1j7'1 1120 D™A'X¥OQ0 DY DMW{7i11 TN INY7 w17 0N
TIUXI17 XTIDNDUX f111'% 77111 110 D"INX 0'2"N 0M{7011 1771101 117107

J1'Tj710 1'7'D0 70 7w Mj7N1 oN1'n 111171

AT7V10 TIXT NVUXAY OT31V0N TIN77 wWi7ann an a1 X7 ,TIV1 TIRT
N7 X (191071 NYNWINY TN17'1N 11T TIN77 'R 'RT1) N1Mai0 Xxa
7V 770121011 D710 IR 7V, T1MA0 TR OX 720 [ JT'WRY 073700
2172w NNAT N7 717137, TOINI AN TR VA19:1,711 D'0D01WH I
TIMIN XX TNITAA 2N DAY X ATV ,]7Y0 RITY 10D [Ty
TIIXIXRD JTT'W'7W 4710 117'0D0 OWY7 '7'20 1101 D'72710N (DY LYNY7)
12W 12X X7 717V DAY ' 7w 71'DY7190 NTNTII0 7721, 7m0
TIINNY 1wl 11 11771177 w1l X7NT NIN D021 NYIIX 7W DIV
AT 7D X7 A4ANTVAWE 1N TIITNAN 117710 VX3 11T N170 , AN 7w

Federal) "n7inn vawnn 071 7107 (2) 28 77yD 7wn7 X1 .138-137 'nya ,ov 40
07p77v 731¥ 7w 111 1°7°nnn ,(§28 (2) BverfG66) (Constitutional Court Act
y21i7n ,(§105 (5) BverfGG) (5) 105 9°yD ;07NNINT O7TY 70 N1PTID7 D13T2 nyIaQ7
§15 (4) sentence 1) (4) 15 97yD1 ;03 N27ypn 111X7 0777w 71p 7 20
.01A730 077037 nnT 211 pNTY (BverfGG6

.134-133 'nya ,XIT1N X0 41
.44-43 'nya ,op 42
.136 'nya ,op 43

7130 A1XNY7 DA 07011177 10YXAY 172DNY LINAY 7P 1017027 Y7 apyn7 at o 44
n91701 1771277 7Np 712°UN Dya11 XKP0Y pIATA Oy N2 72K ,7DI7InT 210 po 1aw
071¥1 ,1°127T7 .UD?11{727 DX?77°11 TXT 7K{7?I0ND 11770 DIYRN 072 X7P1 70 100100
1"ML7NnNN 2271 71 TNX 717 79 p17i7 210 bavnn 0217 70 (073w 206) 1995-1789
N7y TNX 717 7¥ 211712 077030 111270 1995 TXD 72K ,DIANZN DIW7NN AKX 17072
7w 0?70 15 5:4 7v 111217081 (073w 7) 2002-1995 0°3wa 12 .01371 NTN]
DNIX T700 D°D3IPA APAN 170 A7X 0?1702 .(2002 NIp1 2033 INKAN) DIANTN

,24 v"n 77yY7 ,Shugerman 1X1 .N71{7°721370 NA7300 DY D°MTRY D7DIIY

.AnXn7 napial 909 'nya



n 07N 772 | 154 M737TD 7NN 244

TIX {7717 DIXY W17 O™7 T3 TIXAXD  T1'U0 WD 1201 10D 178X
,OY D7{71NN1 7V 1171570 A1'RY 11j7107 N1IWI0 7W {7101 1N172) 71000
J770 17XR D7 1I'RY W7 — (VW70 DT Y7 wunYy

7V 1M11 X1OI7¥XR AW 1IN 1Y DY TT01IR'WA TN77a0 ,T1'wn
N1 TN271 7170 7N 7w M7XW1 TIT7NTN ,TNIN7Y 7V "WRD AT 077D
711210 121X 77107 WYING TIX T1AXVUN 7171710 71V 0OW 1271, va1n
17V i7{71NN7 N1 (D7 1NAT 2NN JIXT A11'NAAN 02 ,RYN1 AT
71N TIXA1T7 2117 ,j710 T17'007 DNYT7 1101 X7 07 TINYY7 117XX 070010
DX .JINYIUN 1'W11 7907 j7i71NNi1 7W 111X 7V 77127 NINT0 — 7100 Q10 7XD
S INTTINTNT N1'170 0DDOT 771001 1197 1TV JITTNX W1 XA
17'NT1D7N D71V LW WNNWAY7 771NN 721" 0DM7Ni 1113 720 T
1Tl 702N 071V DY 110D 1271 T1DN 0ATNINY 00N D™I'wl
TIW{7 TIIRXITT 712" 'UXNRT 7w T TIANTN TNYIN' 7Wn7 11 ,701011
TI'LAWN N1V 1710 1IX DAMN 7112117 1114110 1Y37 ,i710 7110 37V TN
JIVDY7 TIDW TIRZINRT DYNN NDW1a T 410 77707 I M
TITNYI DDNITT 17701 112X DMINRT 1ID7W TMT0INY 1N V1DY 1nD
TIMIVAIA {1770 117¥X 46117¥R AWKRN AT 71N D'DA1WN 1171 DIV
TIVIIN IX TIINIXT7 IR TI'TT 11'70711 VYN X7 D'YA Y7 DTR 711071
AMA0DN1Y TTINXY7XR17 fIND0N 17 NAagwn XWJIXD 1'YI'1Nn
TIN D'XDIN DI'X 17XD 071N .]717¥ NI TIX 7117370 1100 7111790
TNTIWI DX TIX DUAX™A Dil 7113147 D77 1207 .0Vl 11 7w 11X
TIIX11)7 7w 1127713 DY D7D710 D'DIDIR X1 ,1XY7XR170 7w T1'D77190
D1 713 JNXIXD DDA 11§71 10171 . TIXND T1IDj7 DT1'WYT7 ,UIDIX
171Ny MI"NN 7Y 1N1 \IYN 11120 7720 0"y777 0y 0NN 1171

NNT1 72X ,"7109 71D"1 121N 17K DNAY 07170 P2 02120 DIXINKD OA ,10K 45
.017300 077210 114D N7IRNY 0°112°X D717N0 B2 0N°7yY 0°A°7N 077701 121710y
nv7NN OX DIADKAY D121Y D17X71A7 07120 DIXIN D12°TAD DITAN 17172y AT 1772y2
yapw ,(Roe v. Wade, 410 U.S. 113 (1973)) T711 '3 11 1°72y2 11°7yn vavnn 072
1272 NY?A3N 782 0710?0721 X0 DP01IK70 N780 Mpy7 071 7Y ADINY 710 7D
.n17p1aYy

.op 344 naym 143 'nya ,ONITIN 46



245

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

NMYN TIDNY 731NV 72 'K ,T0710 1TV .03 7171700 71010 7V 07107
J17¥KR D771 DDA 1D

0'LAIYIT 1171 UN1'A 1N 7w T07 71190 'RITY TR WY 1IN
TN7710 AI'RY  JIDWAIN 17717 VAl - 1j7'07N 111N 7w 107 100Nl
MYXAY TWA7 7T W 701 . JINNTI AXMI731 170°¥1 1101 ,i177¥3 ;117¥R
TNITNAN TINX X 1D 7V 77 TN T1T7100 VTN TR X717 1T
TDY7INTA TD'R 121 77110 1" W7 W ,0i7'T1 1'0Y71nT 1R 1770
D YNIX TNT'M 2N 1Y 772 D ATN7N A7X TNIYTN 7W 11'N .AnTwIIvl
1DY7A7IN 77N, 710N (W70 A7 127 DTI7W 1019w TN7'30 TIR 7T
7V TTTNTNN TNDNTDAN 47 RIT10 YINAY 10D 110 TWXNKRD K71 1XTD71NT
TN 1AW TT'D719i T2 7w D70 TIX NTTNN TTRNT aOXMy7
ATOi 77 X7 117X¥X 17NIW1Y TTN'A06 7N ,17YN7 MNKRA 113791 .07770
T12D D7D 1AW  JIRINTA AIXMI7 7w 077190 TNI070 D1 X7X 7471000
17X TN DTON TI'NA 2717710060 717 TI001WT TNWAT 171 TR
171w 11N WATI (17'Di7N1 110 ,717VY) 17N 17wl - AR T7 N011 TIDT Navin

T711 X7 10778 0130 PXITIY D127TRN 2112 Ay1Inn 772 ,0°m0Ta AX? NP7 b1a 47
- 7307 .72 792 DN M27XD AN 7P 1TAIN I DIPRN P02 7Y 07 D1920DFN Y 7y
0°2171yNY7 bIYNN *02 OK 113N7 ANARD 7702 72700 1770 0137700 2112 Aay1dan 772
,P071N0 bIPNN 0721 7w 120D ax 2005 navn 17700 1°N0 n77'Xa YenY 13 .0
Ni7700 .0°N2100 D770 71 Ni7?7N2 27y0n7 XY bIYNA 021 070 7°00 7187 10v
11D VIYNN D72 72K ,7°0710 KXNDI 1NXY X1NPD DA 710 71087 baynn 0217 IwaN X
Dante Figueroa, Constitutional Review 11 .?Dj71N X7 XN? 7N17Y 131N 72

in Chile Revisited: A Revolution in the Making, 51 DUQUESNE LAW REVIEW
X 17N1N7 NNARND 7702 Ay12nn 773 72700 17°Di7na DA 387, 404-408 (2013)
1770702 D700 DIYAN 071 7P N7WD7AN 7Y NP0 XD .DIYRN D71 7 10100D
José Maria Serna de la Garza, Supreme Court of Mexico (Suprema-

Corte de Justicia de 1a Nacidn), Max PLANCK ENCYCLOPEDIA OF COMPARATIVE

7¥ TN17N 211 pI1T 710 7027 2TIY Y2170 7100 N72'X2 .CONSTITUTIONAL LAW (2016)
7 1077891 INKY7 ANIXKDXY DX NI?TRN 17277 naw nawn ,1993 nawn 1011 0UDDY

7p 100NN DY TN? AYy1IAn 772 OX YA17n 7100 T712 OV ,1182 DA 12 .01XYIA0 0212
nYIY 79 211 PINT 2D Yai7d TX 1995 niwa N7XAXN 12730 INXY7 207N bapnn 02
,77107'A18 10727X 7V 70w TR 1I07P0 0INA L1320 INXKT7 1IpYD L0703 nyaw 11nn
Lay Organica del Tribunal) nyav 11nn np’nn7 117 p11TN 2170AP 12 7100 1710
.(Constitutional, Ley N 26435, articulo 4


https://oxcon.ouplaw.com/view/10.1093/law:mpeccol/law-mpeccol-e533
https://oxcon.ouplaw.com/view/10.1093/law:mpeccol/law-mpeccol-e533
https://oxcon.ouplaw.com/view/10.1093/law:mpeccol/law-mpeccol-e533

n 07N D772 | 154 M1737TN 7NN 246

7700 ANA WD 7Y NN N7 7'NNNY "Ny WI1wN7 W 0wy 1Y 7y
,DITIX1N{711 D1 DA DX AT TY777 T YN 'R0 TN 110 7W YIR'RI
VIV X7 VITN 27VWIT TINN w1 IXY7 VTR RITNT (NI 10D
TI'DIA 71N TIVXI 7V 1WA 71 "X 00,0327 0T TV 200Ny IR
7w TR D700 70 709" 710 1071 w7 AN 701D 1an 7w
11'X 171 OX D1 ,717X 1'KN TNYUXT 7Y 11ADXNN (7110 4.0'001W WY wnn
wATY 1141 1R 70 71N 71017 ONT'D 1N AT OX .10, N7377IN
XTI TV DN DNDA R 27710 1KY 771N 15771 71017
7V DI TN7'A I X7 T'WYN A1'NAN 17D JIRT WWNTY 1T

A 7

71NN LAYNI WIN'WA 7V 11772 My W7 wizann ot wizina
49112 7'TNN 'XITN DAY 7 AXRIY TNV TRV T7WN T MV TR
OX {720 ,7I111Y DAY DLW N1'T71N TITNO0IN NIT'R1 V1 DVYD Ww NX
DAWNI T1'1 TA1 117X¥X f12IVNi."071V1 D' Ti771 77 wAan” 1o'wi 11 Dy vr
TIIMAXTIN 17721 1772770 DY 71R T T2 TMY 710 T12'X 121 ,1177V10
0'DATY "IN TXTDT71A 11177 YN 7WNYT7 70 .07 7Y A0 winnd
V1INY7 X TIMA0 TIXIXD "77790 11"7V0 DAwni 71'11 2 7V Jnnoinl
TIX 1"NN7 TWAR ;720 'K .J101X1 21111 72 2 17120 f17WNN WX 7w 17N
LW 01 W7 DATT7I NITX 7V 1T DWW TI'7XW DAY 10w
Vi71 7V Dj77TXA7 "WAXRY DNTON IR D'7§717)7 DTO0 W T30 T11'0Y71NT
17722010, TR TIDW Y71 7V — 1INKD T107X 1V7) 1717701 1o'wil
12 NN T1'DY7190 T3 V70 7V — 1T 211w IR (TI1XIT7i 100N NIX
110770 YIN'X 1717721 T TOINTIT71NG T2V 7V TINana vl

117V TIDAWNN VWA 717777 119710 N7 7121 111

.531/23/13,2020-9"w0n (A7?7n 71177°0) D1N2ADNND :TID?"710 DyXn 48

.154 'nya ,oN3T10 XD 49



247

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

NI*hina higth 7p1 UINT187A NI 7Y NINDI AN L5
m'jin w

[DIN7MA0 MNanM” 7w DaT7 DNMIN RITN INYXAY7 5 71011 24 7001
M7'VUil DY DWW TIY WX TIT71N0 7129000 TY D V1D Xiil
77107 TI'XWAN 1101011 117141 ,i1'10™111 11D ,1'0 7YY ,DIN7109i N 7w
VX7 11'X TXIT11 5°.012171 71 07017 T1IDNU XN DAYl 1117w 71 0%71N
117 7W TV XA DT DINTIA0 TNAM 7R DNTTIN X1 X 12100 TIRT

71N 7w 1710717 TN1'N

T7TN 7V1 "DINT7190 MNAM" 7Y 11 1"1V31 JRNoa7 S MyT7 0170 'R
71707 T AR T3 JTTIWINT ITTIN7Y 11'NAN .0%710 7w 71771000
— 7171 TNX TN'17 ‘712" X1l ,"DI71INT 1OWN1 112" D'WANN OX .1IIT'w71
,DIN7107 T"DND1 TN 7'IVNW X1il 717 112X .DNTRT TN 111X
TINX '7V1 ,J7T'DY7INT fD'W 721 72 .17'2w11 1NW1 IIIN'7w1 71907 1'INNY
1171 7NN TIX D'ATA1 TINXD 0NN OX 171710 10171171 7101 71nd
IX YU TN X' OX TI'T1710 TN17'1 70 717wW7 Wt ,0IN719:0 1nan
DWO M7 X7Y 17 IWIN1 D'WATNYN OX D1 *L.0'A"NN DI'RY 1X7Nin
TIWAIT 272 T112i1 UN'7 "D'1D — 711 "INTINN DAT7 OXTL X7X ATYNYn
NTNIXD D17 D'AM7TN NTDY7ZINTA NMITTRN 11NAY 1711V — 7771000
7w DAT,1OX 71N T17'0D0 0DWY7 j7'20ND D1WA 1101 DIN710i1'070 T1127 XTN
199871 11D TIXN'X f'ID™MAW X7X 71D TNIUN1 D7 DIN71A T111AM
AT A1NNKRYT TV TIRT XN RITNT,1D 7V 7 .07W DTRO T11M2T 11770 TIR
TI'O11Xi1 1INKXYT 71219 11TV X1 A17Ki TINRO TN 1120 11103
X1 TIXT ((ECtHR) DTXR J11M2T7 *01NRil 17T 71271 (ECHR) DTX T'1D17
01w 71X T'D™A T'DY7INTA TNI0NN A7V 78N 1wl TINT

0701 LAY T1'1 TIX7NA7 DXL 71997 TT'0MA0 A7WNNa 137N

.160 'nya ,ov 50

77711 1727 X7 .0INT7718A 011277 79 D770 DATA MyApn nn?n 1oK 111 51
vapn "nNNyEen 73770 1727 AN 7 IXINOK 72770 172 N 7y 200 70 0K 7NpIn"
.(1"pwn) 457 ,449 7 7wnm



n 07N 0772 | 154 D1737TD 7NN 248

D 7XWT TT'D7100 TN IINAXRTY S277V0 D 19X1 ANRTITR 7w
AMIXT 7RV 7771000 IR XYY TI7WNNY 021y 70 7R,01D XYY
.LAYNI 11 T11'N17 DRI 7V0T IR TIN1T 0Xa

NXXINi TINIA) 777100 171N TITNXY7 TWNN 7j7WN 1'% DYDI 171IRN
j7TNY 722 71N N7'D0 DW'7 TNT'N 1111 N1 DY (1710 TA11 11K 71NY
N1 IN 7Y WM 102 0210 AR XL TI1T710 T 7INT TINT7 1T
W T'M71N40 77707 17710 77171 11Y'201 Y21TRWI 11171 110D 117X
1V1D7 1Va01 717710 TH2TY TTIRDAY7 7010 TIX N'AVn X' .7221N D7aX
A1TNN 7X 121V 7010 723 MV TAYWN JT1D 1R 71T 701 VIT'1 707
JINTTT'AN INANAT MR T1'70710 1NN JTTATY Y1971 1D TXRIAT7 Xj7nT
V1TN 1111 X7 .77'001 717V01N1 TINY7 NT7100 1j7Th DNKR D7l

TN 21 ITWMT 7w TIOX7N WWXNX 177V 10117 WATl

2

ANNNAA~'NT NIBOI D1
1IN NN ayyia jw
INITIT TW 1hyyil

117 ON# 27°471 1111 113011 BAD WY DN -1Vl MDD N .21
?711'Ni1 [INN NN 1112 D'

113 172770Y D700 001 7V 0710 17001 7X7W1 'RITN OXAY 110D
OINXD TV Ti7TX 7V1 DTV 0'AXN 7V TN77 Y10 101 'R IR 5712
,LTNX 7w 1101 7177007 11777 D'2N§7 471NN TIN'X 71N 7w TwXA0 712721
DAYl VIN1 DNDN7 TAWNY VY 7K1 217N 7Y D1wn 71 pY

.155-154 'nya ,’xa11n 52
.1 napl ,°Xat1n 53

.38 p"n 77y7 ,minavn TInX 1771y 1K1 54



249

1X?1N77 ?3TI0 | Y727 LIYINN LIYAN D711 71 DX

N X1 1Y ONY 773 101 01 'K .07°090 DNI7 17157 IR NX7n 17
- DDAV "IN X710 TIITTN71 T1'D71941 (N1 N7 17 D'wa .y
JI'WVYN N7 MWV A7 Wi

7v 117'D01 TIXN T1"Y1 711INA7 1IX D120 11WN wW 0NN AW TRITN
TDY7INTA AT TINIA7 MY 'R 7157 7w 1TIN 7V 71019 210 V103 {710
- 7171 TNX 717 7w TIQTY 01 '21,V1157 ANAW 1WA 7V 71NV 121X 17111
1'1N1 1312 DIV XZNTY X AXXITI T 7D X7 DX .VUM007 71D 11T
TATI NXOY JNT711 02 5021'W X1 AN IR — ITNYara my
AN71Y 721 7100 (XN 11X, (1711 701y 77 Mi7iny
ATVA" 1MAT7 %5717 7w 171N 7Y 1727771 TID7N00 019w 771 7w
T71j7 218°¥ DWD N'DUOLU1 TI'N711 DAYNN T1'11 4 7V D211 11717 5°W
1N3W TNYIXTT 77 X7 NN T AW 1D N1 57."01Na10 1111 217 7V 0Man

:INNYI 127 DNoUnn 77pitpIa't 55

.0177NN1 N7DAF7INTA D2XNN OY 2110 1107 AKX 1IAT7 X0 DY

N7 y123°07 Y7877 X7 ¥IXKY ,127 Nn27XPN K70 017700 D7X00

DXP 1210 .2170 T2 7Y 1T ny?27 NINNJ 17288 ,17 TAINN 118X0Y

270 - 2170 107V 1K ,N731IX 1727 vIy?Rn 17V 171 N1 137 B

72X ,N82TY 12 7y1 NLIY?N2 QYN K70 DTWI7RR 1770 mayan ei7en

DN? 07 17K D71Y71 ,nY7331 1793 npyNn 17{77Y1 12TN NP 17Ty

2170 172 DPIAY 17TN 0 DP7XOTIN N37TNA LINOTIN TND 177N

YA AN Dj7TNA 072170 n’nn vy nYy
29 nywn N17ya7 o7nan na1gy "nnani navTn n1°ya 7y nagpn" 77p17n1att axTt
N11NYN N?IVIN713N1 0 NIANN MynpnY7 .(1981 ,°7D1°012'T 1120 ,711Y NATI D17
L(36 p"n Y7yY) D13 ¥KI 2p17 1773y2 Y'A2 n2nxY pneran (77a7) 11

Jeremy Waldron, Five to Four: Why Do Bare Majorities Rule on 56
Courts? 123 YALE LAW JOURNAL 1692, 1726 (2014)

N711¥ N3J1N1 171 71y ¥2 23 (1729 'ny1) 1°2Dn g8 NNT711 .1726 'nya ,op 57
10717127770 N2DATINTA DINN AT 12Y ,MYT 271770 p7 vawnn

There is surely no doubt that the Supreme Court is a
deliberative body, and that it does not cease to be so
when its members disagree with one another, even though
their disagreement means that, at the end of their
deliberation, the matter before them is to be determined
by a vote. This, I say, we should regard as our clue -
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for it indicates that in principle there is nothing
incompatible between deliberation, disagreement, and
voting. If the combination makes sense in the courtroom,
then maybe it also makes sense at the level of a more
general theory of deliberative democracy.
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Few institutions reveal the temper of our times
as clearly as judicial review of legislation. A
comparative analysis of judicial review [...] tells us
much of our own psychological responses to the

tyrannies of our age.

Mauro Cappelletti, Judicial Review in Comparative

Perspective, 58 CaLiForNIA Law Review 1017 (1970)

ABSTRACT

Since the enactment in the early 1990s of the Basic Laws that deal
with human rights (Basic Law: Human Dignity and Liberty; Basic Law:
Freedom of Occupation) and the Bank Mizrahi judgment of 1995, which
established the normative supremacy of the Basic Laws and the court’s
authority to strike down ordinary legislation that contradicts them (the
“constitutional revolution”), the constitutional status of the Basic Laws
and their application by means of judicial review has become a central

theme in Israeli law and the heart of a stormy public and political debate.

In addition to the ability to strike down laws passed by the Knesset,
various processes, some of them predating the constitutional revolution,
grant the court a central role in constitutional issues and have made
it a key actor in political debates. For example, in matters of a public
character related to enforcement of the rule of law and constitutional
principles the Supreme Court expanded the right of standing (locus
standi) to include public petitioners. The court also significantly trimmed
the doctrine of the nonjusticiability of political issues and broadened

the scope of judicial review by creating the “reasonableness test” that

iii
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can be used to parse administrative actions. Taken together, these legal
developments augmented the court’s involvement in politics. Finally, the
court gave the Basic Laws of 1992, especially Human Dignity and Liberty,
a broad interpretation that permits it to gauge the constitutionality of
laws that infringe rights that are not explicitly stated in the Basic Laws,
such as freedom of expression and the right to equality. All of these have
significantly expanded the power of the judiciary vis-a-vis the political

authorities.

The political authorities, especially the Knesset and Government, have
taken note of the constitutional revolution. They are aware of the
limits it sets to their legislative and executive power and of the court’s
authority to strike down laws. With this in mind, at various stages of the
legislative process they examine whether bills are compatible with the
provisions of the Basic Laws. The judicial system, too, has internalized
the constitutional revolution. It examines the constitutionality of laws
and will nullify them when held to be incompatible with the Basic Laws.
In general, and contrary to the public image, the Supreme Court has
exercised considerable restraint about striking down laws, both in the
absolute sense — in the sheer number of laws struck down (20 laws over
25 years) and in comparison to the supreme courts and constitutional

counts of many other countries.

Nevertheless, since the constitutional revolution, and even more so
in recent years, the role and status of the Supreme Court have become
highly controversial. As the court displayed greater activism in political
matters—or was perceived that way—the opposition to it increased
commensurately. For diverse reasons, the public’s support for the court,
which remains higher than that for the political institutions, has gradually
declined from the zenith it enjoyed before the constitutional revolution.
Over the years, politicians have proposed various bills aimed at curtailing
the Supreme Court’s power. These proposals include eliminating its

authority to strike down legislation, establishing a special constitutional
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court, limiting the grounds for judicial review, changing the manner of
selection of Supreme Court justices, and enacting a “notwithstanding
clause” that would allow the Knesset to override a court ruling that
a law is unconstitutional. These and other proposals are aspects of a
“constitutional counter-revolution” that seeks to alter judicial review and
replace the current model, in which the court has the final word on the
constitutionality of laws, with a weaker version in which the legislature

enjoys that power.

Despite the plethora of such bills and the relative ease with which the
Basic Laws can be amended, such a constitutional change has not yet
taken place. However, given current social and institutional conditions, the
constitutional order—and with it the protection of human rights—is now
threatened by a dangerous erosion. Israel is riven by deep social fissures
and fierce political disagreements. As in many countries around the
world, the political climate is driven by populism that wishes to unshackle
the government and is particularly hostile towards apex courts with
their mission of defending the constitutional system, along with other
independent professional institutions. Many have adopted harsh rhetoric
that is hostile to the court. Given the frailty of Israel’s constitutional
structure, which is not based on a firm system of a separation of powers

and checks and balances, the fragile equilibrium could be shattered.

With this in mind, the Israel Democracy Institute invited Yaniv Roznai,
a prominent expert in comparative and Israeli constitutional law and
associate professor of law at the Interdisciplinary Center Herzliya,
to propose guidelines for the interactions among the branches of
government. The proposals are based on the Constitution by Consensus
document, drafted by a public committee headed by the late Chief
Justice Meir Shamgar, which worked at the Institute between 2000
and 2005 and which proposed a holistic conception of the relations

among the branches of government. Prof. Roznai’s study, which is

\
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the core of this publication, is the result of his reexamination of that

document.

The study focuses on the issue of constitutional review, given that
the court’s place in Israeli society is the subject of a lively and ongoing
public debate, and with awareness of the proposals advanced in recent
years to modify the court’s powers and composition. The study rests
on a theoretical and comparative look at the topic of judicial review of
legislation and includes a survey of the development of judicial review
in the world, along with an analysis of the main models thereof: strong
judicial review, as in the decentralized American system; centralized
strong review by a constitutional court; weak judicial review as in the
British and Canadian model; and no constitutional review, as in New
Zealand and the Netherlands. It also considers the justifications for the
judicial review mechanism itself and possible alternatives to it. Drawing
on one of the most important contemporary theories that oppose judicial
review—that of Prof. Jeremy Waldron—the study shows why Israel, in
the conditions that prevail today, exemplifies the situation in which the
opposition to judicial review is weak, and proposes that court’s power of

judicial review be explicitly anchored in a Basic Law.

Butwhatistheappropriate model? The study posits thatthe arrangements
for constitutional review in a particular regime are one element of a
complex system that requires balances and institutional adjustments,
which depend on a specific social, historical, and political context. In other
words, there is no single solution or model for all constitutions and it is
necessary to craft a form of constitutional review that is appropriate to

the unique characteristics of every constitutional system.

The model of constitutional review proposed here is based on the

following recommendations.
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1. Constitutional review should be explicitly anchored in

a Basic Law.

Some of the opposition to the constitutional revolution stems from the
fact that the Basic Laws do not include an explicit provision authorizing
the court to strike down legislation that contradicts them. That authority
is merely implicit in them. But the very debate about its power of judicial
review undermines the court’s legitimacy. Because this authority is the
current situation—and as will be shown in the study, also the desirable
situation—the court’s power of constitutional review should be stated

explicitly.

2. The current model of decentralized constitutional
review should be replaced by one in which only the

Supreme Court has the power to strike down legislation.

Today, courts at all levels have the power of constituional review. Yet
constitutional review requires legal judgment at the very highest
level. Given the complexity of the process and the implications of the
nullification of Knesset legislation or its non-enforcement in a particular

situation, this power should be held only by the Supreme Court.

3.1t should be stipulated that a law can be struck down
only by a two-thirds majority of an expanded panel (at

least nine justices) of the Supreme Court.

Today a panel of any size can strike down Knesset legislation, and even
a one-vote majority of the justices hearing a case can declare a law
invalid. It is proposed to stipulate that a ruling that Knesset legislation
is unconstitutional and thus invalid can be made only by an expanded
panel of at least nine justices. This would reflect the importance that the
court attributes to its consideration of constitutional issues. In addition,

a two-thirds majority (e.g., six of nine) should be needed for such a
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ruling. The requirement of an expanded panel and a two-thirds majority
would amount to institutional acceptance of the curtailment of judicial
discretion and deference to the political actors’ judgment in controversial

matters.

4. A new remedy of declaring a law “constitutionally
incompatible” by a simple majority of the panel should
be added.

Today, as noted, a simple majority of the justices hearing a case can
strike down primary legislation enacted by the Knesset. It is proposed
that although a one-vote majority of a Supreme Court panel could not
invalidate legislation, it could declare that the law is incompatible with
the Basic Laws. In such a case, the law in question would be sent back to
the Knesset for reconsideration. This would be a formal restraint on the
Supreme Court but would also emphasize the legislature’s accountability
in matters of fundamental rights. Accordingly, the mechanisms
for parliamentary review of the constitutionality of laws should be

strengthened.

Alternatively, it could be decided that if a majority of the justices on a
panel, but not a two-thirds majority, hold that a law should be struck
down, the default result would be an extended deferral of the effective
date of the declaration of its invalidity and the return of the legislation to

the Knesset for a new look at its provisions.

5. A parliamentary override mechanism should not be

legislated.

In light of the proposal that a two-thirds majority of a Supreme Court panel
be required to strike down a law as unconstitutional, other proposals, such
as a notwithstanding clause that permits a Knesset majority to reenact a

law that infringes protected constitutional rights in a manner held to be
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incompatible with the provisions of the Basic Laws, should be rejected.
However, if the notwithstanding clause model is implemented, it should
be only as an alternative to the model offered here, structured in such a
way that a two-thirds majority of the full Knesset be required to re-enact
a law held to be incompatible with the Basic Laws. This would guarantee

broad agreement on the matter and reduce the threat to minority rights.

6. The current method of selecting justices should
be maintained, but the parliamentary opposition’s
participation in the process should be explicitly anchored

in law.

The current method of selecting Supreme Court justices should not
be changed. Given that the Supreme Court deals not only with the
constitutional challenges but mainly with professional legal controversies
related to civil and criminal law, an evaluation of the professional
qualifications of candidates for the Supreme Court is extremely important.
The current method strikes an excellent balance between professionalism
and the need for representation. It is nevertheless proposed to anchor in
legislation the custom that one of the Knesset members on the Judicial
Selection Committee is from the parliamentary opposition, as well as the
manner in which the opposition selects this representative. This would
reflect the role of the opposition in a constitutional regime, increase diversity

on the bench, and strengthen the independence of the judicial branch.

7. The right of standing should not be curtailed, nor
should constitutional nonjusticiability for controversial

matters be introduced.

In light of the important role that a broad right of standing plays in the
defense of constitutional principles, human rights, and the rule of law,

it should not be limited by legislation. In addition, given the proposed
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curtailment of the court’s power to intervene in legislation and given the
importance of judicial protection of human rights, it would be improper
to stipulate that controversial issues, such as matters of religion and state,

are not justiciable.

8. The constitutional arrangement proposed here should

be reviewed after a experimental period.

The model of constitutional review proposed here should be reviewed
by a professional committee at the end of a ten-year trial period, to
determine how it has functioned and whether and what changes might

be appropriate.

The principles advanced by Prof. Roznai are proposals for discussion and
open to modification. Nevertheless, it is a set of interlocked changes
aimed at creating an appropriate balance for judicial review in Israel and
consequently should be discussed en bloc. The model of constitutional
review proposed here seeks to promote dialogue among the branches of
government and to balance the court’s power to provide an optimum and
independent defense of protected human rights while at the same time
showing greater sensitivity to the discretion of the political echelon. It is
a model of strong but restrained judicial review, in which constitutional

dialogue and judicial supremacy can live together amicably.

In addition to Prof. Roznai’s study, this volume includes Prof. Mordechai
Kremnitzer's response to it. Kremnitzer accepts many of Roznai’s
proposals but has grave reservations about one of them—that a two-
thirds majority of a panel of justices be required to strike down a law. In
his view, this would excessively weaken the constitutional protections
availableinIsrael and create an incentive for a creating a blocking majority
of Supreme Court justices opposed to judicial activism in constitutional

matters. He proposes instead to formalize the current practice of
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returning unconstitutional laws to the Knesset, by instituting a rule that
permits the court to defer the effective date of the invalidation of a law
and allows the Knesset to amend the unconstitutional legislation within

a given period of time.

It is important to note that the two scholars agree that it would be
appropriate to tighten the framework of judicial review and even to
take steps beyond those proposed in the “Constitution by Consensus”
document in order to promote a respectful dialogue between the
branches of government and increase public confidence in the court. Of
particular significance is the fact that both hold that an override clause is
inappropriate. Indeed, it is incompatible with the one of the fundamental
ideas of a constitution: the restriction of the power of a parliamentary
majority to infringe individual rights. Disagreements between the
branches of government with regard to the scope of the protection of
individual rights provided by constitutional law should be solved by
means of dialogue between them, and to some extent by means of the
procedure for appointing justices (which also makes it possible to consider
candidates’ judicial worldview). In extreme cases it might be possible to
amend the Basic Laws themselves (but, as Professor Roznai holds, only by
a large Knesset majority). The situation in which a Knesset majority that is
ostensibly subject to constitutional restrictions can in practice evade them
by means of an override clause creates a false image of constitutional
protection that is not backed by actual protection. The fiction of judicial

review that is available in theory but not in practice should be avoided.

xi
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