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Constitutionalism? The Notwithstanding Mechanism in Israel, in

ISRAELI CONSTITUTIONAL LAW IN THE MAKING 73 (Gideon Sapir, Daphne Barak-
Erez, & Aharon Barak eds., 2013)

Canadian Charter of Rights and Freedoms, Part I of the Constitution 5
Act, 1982, being Schedule B to the Canada Act, 1982, ¢ 11, § 33 (U.K.):
Exception where express declaration
(1) Parliament or the legislature of a province may
expressly declare in an Act of Parliament or of the
legislature, as the case may be, that the Act or a
provision thereof shall operate notwithstanding a
provision included in section 2 or sections 7 to 15 of
this Charter.
Operation of exception
(2) An Act or a provision of an Act in respect of which
a declaration made under this section is in effect
shall have such operation as it would have but for
the provision of this Charter referred to in the
declaration.
Five year limitation
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(3) A declaration made under subsection (1) shall cease
to have effect five years after it comes into force

or on such earlier date as may be specified in the
declaration.

Re-enactment

(4) Parliament or the legislature of a province may re-
enact a declaration made under subsection (1).

Five year limitation

(5) Subsection (3) applies in respect of a re-enactment
made under subsection (4).
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WHEREAS marriage is an institution the maintenance of
which in its purity the public is deeply interested in;:
and
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WHEREAS marriage is the foundation of family
and society, without which there would be neither
civilization nor progress; and

WHEREAS marriage between a man and a woman has from
time immemorial been firmly grounded in our legal
tradition, one that is itself a reflection of long
standing philosophical and religious traditions: and

WHEREAS these principles are fundamental in
considering the solemnization of marriage;

Marriage Amendment Act, S.A. 2000, ¢ 3 (Can. Alta.)
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AnActto provide for Settlement of a Certain Labour-Management Dispute
between the Government of Saskatchewan and the Saskatchewan
Government Employees’ Union, S.S. 1984-85-86, ¢ 111 (Can. Sask.).

An Act respecting the Pension Plan of Certain Teachers, S.Q. 1986, c 44
(Can. Que.).

Renewals

a. An Act to amend various Legislative Provisions respecting Pension
Plans in the Public and Parapublic Sectors, S.Q. 1991, ¢ 14 (Can.
Que.).

b. An Act to amend the Charter of Human Rights and Freedoms and
other legislative provisions, S.Q. 1996, c 10 (Can. Que.).

C. An Act respecting the Pension Plan of Management Personnel,
S.Q. 2001, ¢ 31 (Can. Que.).
d.  An Act to amend the Act respecting the Pension Plan of Peace

Officers in Correctional Services and other Legislative Provisions,
S.Q. 2004, ¢ 39 (Can. Que.).

e. An Act to amend various Pension Plans in the Public Sector, S.Q.
2009, c 56 (Can. Que.).

f. An Act respecting the Implementation of Recommendations by
the Pension Committee of certain Pension Plans in the Public
Sector and amending various Legislative Provisions, S.Q. 2014, ¢
11 (Can. Que.).

g.  An Act amending certain Acts establishing Public Sector Pension

Plans, S.Q. 2019, ¢ 25 (Can. Que.).
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10.
11.

An act to again amend the Education Act and the Act respecting the
Conseil supérieur de I'éducation and to amend the Act respecting the
Ministére de I'Education, S.Q. 1986, c 101 (Can. Que.); An Act respecting
School Elections, S.Q. 1989, c 36 (Can. Que.).

Renewals

a. Education Act, S.Q. 1988, c 84 (Can. Que.).

b. An Act respecting certain Declarations of Exception in Acts relating
to Education, 5.Q. 1994, c 11 (Can. Que.).

C. An Act respecting certain Declarations of Exception in Acts relating
to Education, 5.Q. 1999, c 28 (Can. Que.).

d. An Act to amend various Legislative Provisions respecting
Education as regards Confessional Matters, S.Q. 2000, c 24 (Can.
Que.).

e. An Act to amend various Legislative Provisions of a Confessional

Nature in the Education Field, S.Q. 2005, ¢ 20 (Can. Que.).

An Act to amend the Act to Promote the Development of Agricultural
Operations, S.Q. 1986, ¢ 54 (Can. Que.).

An Act to amend the Charter of the French Language, S.Q. 1988, c 54 (Can.
Que.).

Marriage Amendment Act, S.A. 2000, ¢ 3 (Can. Alta).

An Act to amend The Education Act, 1995, S.S. 2018, ¢ 39 (Can. Sask.).

An Act respecting the Laicity of the State, S.Q. 2019 c 12 (Can. Que.).

An Act to amend the Election Finances Act, S.0. 2021, c 31 (Can. Ont.).
An Act respecting French, the Official and Common Language of Québec,
S.Q.2022, c 14 (Can. Que.).
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Abstract

This policy study deals with the notwithstanding mechanism (also
known as the “override clause”) in Israel and Canada, and argues that the

Canadian notwithstanding mechanism should not be adopted in Israel.

A notwithstanding mechanism enables the legislature to pass a law
that violates a provision of the constitution by explicitly stating that
the law was enacted notwithstanding a provision of the constitution
(“notwithstanding act”). The notwithstanding act remains in force
for a limited number of years and can be reenacted. In Israel, a limited
notwithstanding mechanism already exists in the Basic Law: Freedom of

Occupation, permitting exceptions to the right to freedom of occupation.

Israelis are currently engaged in a major conflict over broad and deep
constitutional changes. The bills introduced by Justice Minister Yariv
Levin and Simcha Rothman, chair of the Constitution, Law, and Justice
Committee, include clauses establishing a notwithstanding mechanism
that would make it possible to bypass all of Israel’s Basic Laws. Other bills
proposing a notwithstanding mechanism have also been introduced in

the Knesset in recent years, and similar proposals have been put forward
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by scholars, civil society organizations, journalists, political parties, and

politicians.

The notwithstanding clause in the Basic Law: Freedom of Occupation
permits not only reenactment of a law that was struck down, but also
preemptive enactment of a notwithstanding act, shielding it from judicial
review. Some of the proposals for inserting a notwithstanding clause
in additional Basic Laws are similar; others call for a notwithstanding
mechanism that only permits reenactment of laws after they have been

struck down, but not a priori prevention of judicial review.

The idea of a notwithstanding mechanism is taken from Section 33 of
the Canadian Charter of Rights and Freedoms. In the Canadian version,
laws can be shielded from judicial review preemptively and not only after
they have been struck down. However, the clause allows infringement of
only some, not all, constitutional provisions on human rights. It permits
infringement of fundamental freedoms (Section 2 of the Charter—
freedom of conscience, religion, expression, assembly, and association),
legal rights (Section 7), and equality rights (Section 15). The mechanism
does not allow infringement of the right to vote (Section 3), freedom of
movement (Section 6), or minority language educational rights (Sections
16-23). The Charter also states that notwithstanding anything else in
the Charter—including the notwithstanding clause—the rights in the
Charter are guaranteed equally to men and women (Section 28). Nor
are the rights of First Nations members affected by the notwithstanding
clause, as they are guaranteed not by the Charter but by a different part
of Canada’s Constitution (Section 35). Moreover, the mechanism does not
exempt laws from clauses of the Constitution dealing with the structure
of governance, the powers of branches of government, and the division
of powers between the central government and the provinces. And in the

Canadian mechanism, exemptions are time-limited.



Abstract

In this policy study | argue that the notwithstanding mechanism is not

suitable for the State of Israel.

First, the three fundamental arguments made in support of the
notwithstanding mechanism in Israel do not stand up to scrutiny.
According to the first argument, the aim of the notwithstanding
mechanism is to “balance” the impact of human rights on jurisprudence.
This is a weak claim. The idea that human rights interfere with the ability
of representatives of the majority to do whatever they want is not an
argument in favor of a notwithstanding mechanism; it is an argument
against human rights. The second argument in favor of a notwithstanding
mechanism accepts the exalted status of human rights and of the principle
of the rule of law, but maintains that a notwithstanding mechanism
is necessary in order to enable the Knesset to participate in creating
constitutional arrangements. Although this claim should not be rejected
out of hand, it fails to contend with the danger of tyranny of the majority.
The third argument is that a notwithstanding mechanism is needed so
that the legislature can take part in interpreting the constitution. Neither
should this claim be rejected out of hand, but itis not appropriate for Israel,
where the Knesset has no incentive to engage in interpretation; moreover,

it, too, fails to contend with the danger of tyranny of the majority.

Second, there are three dangers inherent in the notwithstanding
mechanism: the risk of tyrannical use, the risk of frequent use, and the
risk of what is known as the “chilling effect.” Tyrannical use is one that
infringes particularly severely on human rights, is aimed at excluding
individuals or minorities, or jeopardizes the democratic basis of the
system of government. Frequent use occurs when the legislature uses
the notwithstanding mechanism so often as to weaken constitutional
protection of human rights and the rule of law. The risk of a chilling effect
refers to the likelihood that the very existence of the mechanism—even

if it is not used—will have a chilling effect on constitutional rulings by
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the Supreme Court and on the legal advice given to the Knesset and the

Government.

Third, even in Canada, where the state of human rights is better than it
is in Israel, five of the eleven uses of the mechanism to date have been
tainted by tyranny of the majority—either due to an intention to exclude
minorities, significant infringement of human rights, or an intention to

silence opposition.

Fourth, the dangers inherent in the notwithstanding mechanism are
greater in Israel than in Canada, both because of a different institutional
setup and because of a different constitutional culture. From the
institutional standpoint, the Canadian legislature has less power to begin
with than the Israeli Knesset. Moreover, in Canada there are additional
checks on the power of the legislature, aside from judicial review:
Parliament is bicameral, and representatives of the monarch have veto

power over legislation.

In terms of constitutional culture, in Israel there is a much greater fear
that representatives of the majority parties and the people who voted for
them will support inappropriate use of the notwithstanding mechanism:
First, the Canadian Charter is a national symbol that has widespread
support in Canada, whereas the corresponding Israeli document—the
Basic Law: Human Dignity and Liberty—does not enjoy such status.
Second, the public status of the Canadian judiciary is solid, whereas the
Israeli judicial system is subject to vitriolic attacks seeking to undermine
its legitimacy. Third, in Israel equality under the law cannot be taken for
granted, so use of the notwithstanding mechanism against minorities is
liable to be perceived as legitimate, whereas in Canada the principle of
equality under the law is firmly established in the constitutional culture.
And finally, Israel’s control of the territories occupied in 1967 and the legal

arrangements that have evolved as a result further weaken the rule of law
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and human rights. This control and these arrangements have no parallel

in Canadian constitutional culture.

Fifth, in Israel there is absolutely no need for a notwithstanding
mechanism, since the Knesset is empowered to amend basic laws itself.
By contrast, in Canada neither house of Parliament can amend the

Constitution on its own.

Sixth, the very existence of the mechanism would legitimize its use.
Because the Knesset would be quicker on the notwithstanding trigger
than on the constitutional amendment trigger, even a notwithstanding

mechanism requiring a special majority should be opposed.
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