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Mary Ellen 0'Connell, Lawful Self-Defense to Terrorism, 63 U. 156

7w 0777270 D 21y°07 013907 N97Tyn namon LPITT. L. REV. 889, 899-902 (2001)
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John Quigley, The Afghanistan War and Self-defense, 37 VAL. in1?ThN

U. L. REv. 541, 545-546 (2002) ("By claiming a right of self-defense against a
state that 'harbors', the United States was pushing the accepted scope
of the concept of armed attack")
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Letter dated 11 September 2002 from the Permanent Representative 158
of the Russian Federation to the United Nations addressed to the
Secretary-General, UN Doc. S/2002/1012
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Legal Consequences of the Construction of a Wall in the Occupied 159
Palestinian Territory, Advisory Opinion, I. C. J. Reports 2004, para.
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Armed Activities on the Territory of the Congo (Democratic 162
Republic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 168,
para. 147 ("INlo need to respond to the contentions of the Parties as
to whether and under what conditions contemporary international law
provides for a right of self-defence against large-scale attacks by
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Letter dated 9 :minw~an nxyIN7 N2770DIX 7w 1NINN OX 7¥N7 X1 163
September 2015 from the Permanent Representative of Australia

to the United Nations addressed to the President of the Security
Council, S/2015/693 ("States must be able to act in self-defence
when the Government of the State where the threat is located is
unwilling or unable to prevent attacks originating from its
territory. The Government of Syria has, by its failure to constrain
attacks upon Iraqi territory originating from ISIL bases within
Syria, demonstrated that it is unwilling or unable to prevent those
Letter dated 31 March 2015 from :11Np2an nxXyIn7 nTi7 7v andnn ;(attacks"
the Chargé d'affaires a.i. of the Permanent Mission of Canada to the
United Nations addressed to the President of the Security Council,
S/2015/221

Pablo Arrocha 1X1 070Xy NJAN7 M12TA 7¥ NTh NaNAN 11°D21 7y nM7?17 164
Olabuenaga, An Insider's View of the Life-Cycle of Self-Defense
Reports by U.N. Member States, JusT SECURITY (April 2, 2019)

Letter dated 10 December 2015 :11NV?2n NXYIN7 N7IN7A 7¢ 21NINN OX IXNT - 165
from the Chargé d'affaires a.i. of the Permanent Mission of Germany to
the United Nations addressed to the President of the Security Council,
§/2015/946 ("ISIL has occupied a certain part of Syrian territory

over which the Government of the Syrian Arab Republic does not at this
time exercise effective control. States that have been subjected to
armed attack by ISIL originating in this part of Syrian territory,

are therefore justified under Article 51 of the Charter of the United
Nations to take necessary measures of self-defence, even without
anann :(the consent of the Government of the Syrian Arab Republic"
Letter dated 7 June 2016 from the Permanent :11nv22n nxyn7 n2a71 7w
Representative of Belgium to the United Nations addressed to the
President of the Security Council, S/2016/523, S/2016/523
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ABSTRACT

It has now been around a decade and a half since the Second Lebanon
War, fought between Israel and Hezbollah. Almost 4,000 rockets were
fired at northern Israel in the space of 33 days, and on the Israeli side
163 people were killed, including 119 soldiers. Tremendous damage was
done to property, and normal activity in the north—including economic
activity—was disrupted. Many residents of the north abandoned their

homes for safer places.

Since the war ended, things have generally been quiet, but from time to
time there have been serious incidents involving exchanges of fire near
the border. Security Council Resolution 1701, which formed the basis for
the end of the war, was implemented only in part. Hezbollah was not
disarmed, and according to intelligence reports it has even increased
the number of rockets in its possession, their range, and—perhaps most

worrisome of all for Israel—their accuracy.

Another important change since the end of the Second Lebanon War
was the outbreak of civil war in Syria, a conflict which has resulted in
Assad’s allies—Russia, Iran, and Hezbollah—increasing their foothold in
the country. Even if the Syrian civil war were to end soon, the situation
in Syria is unlikely to return to what it was. The Syrian regime has been
weakened and will continue to have only limited control of certain
regions. Rebuilding what has been destroyed will take many years, and
foreign forces—both state and non-state—may remain on Syrian soil. All
these factors are liable to affect Israel in a future clash on the northern

front.
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Thus, the situation on Israel’s northern border is far from stable. Escalation
of a local incident, or a deliberate decision by Hezbollah or its Iranian

sponsors, may instigate a wide-ranging conflict.

Against this backdrop, this study describes the international legal
challenges that Israel is liable to face in several different scenarios of
a future clash in the north, and proposes various courses of action to

prepare for these challenges in advance.

A possible clash with Hezbollah in the north is not the same as a clash
with Hamas or the other Palestinian terrorist organizations in Gaza,
mainly due to the inherent involvement of foreign countries: Hamas
operates in the Gaza Strip, where the question of sovereignty is unclear
and is even controversial. Hezbollah, on the other hand, operates in
Lebanon and Syria, two long-established, universally recognized states
that are members of the United Nations. Under what circumstances
could Lebanon and Syria be held responsible for Hezbollah’s actions?
What is the practical significance of such responsibility? These are some
of the questions addressed by the study. Moreover, Iranian support for
Hezbollah goes much deeper than its support for Hamas and the Islamic
Jihad in Gaza: Iranian troops maintain an overt physical presence in Syria,
but not in Gaza. Finally, a UN peacekeeping force (UNIFIL) is stationed in
Lebanese territory and is another actor that must be taken into accountin

the event of a future clash.

This study focuses on the laws relating to the use of force (jus ad bellum).
Unlike the laws governing war (jus in bello), these have not received
much attention in Israeli public discourse. They regulate the prohibition
on the use of force between states, and also cover the exceptions to this
prohibition, primarily the right to self-defense. Jus in bello applies to the
tactical plane and regulates the conduct of warfare, such as what targets
may be attacked and what weapons and methods of warfare may be used;
Jjus ad bellum, by contrast, operates on the strategic plane and determines
when a country may use force against another country or in the territory

of another country, and for what purpose.
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International law regarding the use of force is part of the “topography”
of war. Politicians who wish to achieve their aims in a military conflict
should be thoroughly familiar with all sides of the territory in which the
contest will take place and prepare in advance in a way that will further

their goals.

After an overview of the relevant rules in international law governing the
use of force, and an analysis of responses to the legality of Israel’s actions
in the Second Lebanon War, the study analyzes five possible scenarios of
aggression against Israel in the north: an attack by Hezbollah from Syria;
the transfer of advanced weaponry from Iran to Hezbollah (via Syria or
by sea); an attack by Hezbollah from Lebanon; an attack by Hezbollah
on an Israeli target abroad; and a cyberattack against Israel. The study
analyzes the legal situation created by each scenario and options for

Israeli responses under international law.

Conclusions

If Hezbollah attacks Israel in the future, Israel will have a strong claim
that it has the right to defend itself and to act against Hezbollah in the
territory of the state from which it was attacked (Lebanon or Syria), even
without evidence that this state is responsible for the attack. The Second
Lebanon War demonstrated that the accepted position—and not only
among Israel’s traditional friends and Western countries—is that in such
a situation Israel has a right to defend itself. However, Israel would have a
harder time responding by attacking Hezbollah targets in a country other

than the one from which the attack came.

Israel will have more difficulty convincing the international community

that the other conditions for exercising the right to self-defense were met:

(1) Hezbollah’s use of force must exceed a certain threshold in order to

justify exercising the right to self-defense. Some have even maintained



vi

Policy Paper 184 | Danger in the North

that the attack on July 12 that started the Second Lebanon War—and
which included the killing of soldiers, the kidnapping of other soldiers,
and extensive rocket fire—did not cross the necessary threshold. Although
this is an extreme viewpoint, it highlights the need to consider whether
less extensive attacks would suffice for recognition of Israel’s right to
self-defense. The question of whether an accumulation of many “small”
attacks can justify the use of force in self-defense has not been decided
either, though an affirmative answer to this question seems to be gaining

support.

(2) The question of the state responsibility of Lebanon (or Syria) is still
relevant. Some maintain that if the attacker is a non-state organization
(Hezbollah) and the state from which it operates is not responsible for its
actions, the principle of proportionality requires that the response target
the organization only, and not the state. This requirement is especially
restrictive in the case of dual-use infrastructure targets (such as bridges
or power stations). By their very nature, such targets do not “belong”
to Hezbollah, even if it uses them for military purposes. If Lebanon is
not perceived as responsible for the attack on Israel, then international
willingness to recognize the legitimacy of attacking these targets is
liable to be more limited. Proving Lebanon’s responsibility for Hezbollah’s
actions is likely to be difficult even if Hezbollah is part of the government,
as it was at the time of the Second Lebanon War, since most of the tests

for attributing responsibility to a state are fairly restrictive.

(3) Scenarios in which Hezbollah or Iran attacks but it is hard to identify
who is responsible for the attack must be taken into account. An example
would be an attack on an Israeli target abroad or a cyberattack, for which
no one claims responsibility. In such a case Israel would have to prove who
is the aggressor that it wishes to act against in its defense. It is not clear

what exactly would constitute such proof.

(@) The proportionality of Israel’s response is liable to be the main

limitation on the IDF’s freedom of operation. The idea that proportionality
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is assessed by comparing the intensity of the attack that set off the clash
with the intensity of the response (measure for measure) is still very
widespread. Given Israel’s relative strength, its response will presumably
be perceived as disproportionate. Even those who are willing to consider
proportionality in terms of the force necessary to achieve the objectives
of the operation (means-end proportionality) are liable to interpret the
legitimate goals of Israel’s military action restrictively. According to such
an interpretation, creating better security conditions is not considered a
legitimate objective; only actions against Hezbollah military targets near

the border are legitimate.

(5) Another difficulty is liable to arise due to the tendency to view large
numbers of civilian casualties and damage to civilian (even dual-use)
infrastructure as a violation of the requirement of proportionality under
jus ad bellum. The issue here is not just the erasure of the distinction
between the proportionality test under jus ad bellum (the overall military
response compared to the attack on the country) and the proportionality
test under jus in bello (the relation between the military advantage of an
attack on a particular target and the anticipated harm to civilians from
the attack), but also the assessment of proportionality ex post facto,
i.e., based on the actual number of civilian casualties rather than the
a priori anticipated relation between the number of casualties and the
military advantage. As stated, this is not the correct test to apply under
international law, but international public opinion is another matter, and
in these circumstances denunciations of Israel may include incorrect use

of legal terminology.

Recommendations

In order to establish the legitimacy of a future military response to

Hezbollah, the following steps are recommended:
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1. Use of intelligence

Intelligence regarding Hezbollah’s embedding of its military infrastructures
in civilian areas in southern Lebanon should be publicized as much as
possible. Even if this does not lead to the removal of these infrastructures
from populated areas, Israel will be able to argue that it issued advance
warning and gave the international community—particularly the Security
Council, UNIFIL, and the Lebanese government—the opportunity to take

action to minimize casualties in a future clash.

Itis alsoimportant to gather information about the Lebanese government’s
relationship with Hezbollah and consider disclosing it in order to exert
pressure on the Lebanese government not to collaborate with Hezbollah
on military issues. Based on this information, the Lebanese government’s
failure to comply with Resolution 1701 —to disband Hezbollah as an armed
militia and expel it from southern Lebanon—should be stressed repeatedly.
This would contribute to the possibility of holding Lebanon responsible for

an attack by Hezbollah on Israel.

Clearly, any disclosure of intelligence must be done cautiously in order to
protect the sources of information and to avoid exposing the methods of
information-gathering. However, the more processed and incomplete the
information disclosed is, the easier it is to cast doubt on its reliability. The
correct balance must be found between these considerations. Israel invests
extensive resources in gathering intelligence, and these should not be

channeled only to tactical objectives.

2. Consistent diplomatic activity vis-a-vis the UN
Security Council

An active approach should be taken vis-a-vis the Security Council. The
need for the Security Council to renew UNIFIU's mandate each year
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offers a platform that should be taken advantage of on a regular basis.
Israel should point out the violation of Resolution 1701 and insist on its

implementation.

Israel should also take advantage of the annual Security Council
meeting over the renewal of the mandate of the observer force on the
Golan Heights (UNDOF) to warn against the dangers of the presence of
Hezbollah fighters near the border, and to try to pressure the Security
Council to include in its resolution a call for Syria to remove these fighters

from the border area.

3. Actions to minimize the risk of a future conflict

The diplomatic and legal campaign should not be limited to justifying
the legality of an Israeli military operation in the case of a future conflict.
Israel can and should use it to minimize the risk of a future conflict, for
example by encouraging more countries to declare Hezbollah a terrorist
organization and to increase pressure on Iran to join the International
Convention for the Suppression of the Financing of Terrorism, as required
by Security Council resolutions following the 9/11 attacks. Success in
such a combined effort would make it hard for Iran to support Hezbollah
directly, which would weaken Hezbollah and deter it from initiating a

future conflict with Israel, especially by attacking civilians.

Another example of an action that can minimize the risk of a future
conflict is the agreement on the maritime border between Lebanon
and lIsrael, which was needed for optimal exploitation of potential gas
resources in the region. Lebanon is suffering from a severe economic
crisis and is desperate for revenue. From an overall perspective, Israel may
have acted correctly in making concessions to Lebanon over the maritime
border, in that it has given Lebanon more to lose in the event of a future

conflict.

ix
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Dilemmas that must be discussed

The price of not taking responsibility for military actions. On occasion,
military actions are carried out which foreign sources attribute to
Israel but for which Israel refrains from taking responsibility. This
sometimes has political advantages, but in international law failure to
take responsibility comes with a price. Custom is an important source
of international law, and the conditions for exercising the right to
self-defense originate primarily in custom. States may influence the
development and shaping of custom through their actions, provided
that their actions are accompanied by a declaration of their legal right
or obligation to act (opinio juris). If Israel does not accept responsibility
for a particular military action and does not explain why it believes this
was a legal action under international law, it is not taking partin shaping
international law on an issue that is critical to its security. The choice not
to take part in this process should only be made based on awareness of

the price.

Certain legal arguments may be double-edged swords and it is worth
preparing in advance for their consequences. If, for example, Israel uses
the claim that it is engaged in a protracted armed conflict with Syria,
combined with the claim that in a protracted armed conflict jus ad bellum
does not apply to self-defense, it will have difficulty arguing against the
legality of a surprise attack against it by Syria.

Naturally, preparation for the possibility of a future war is the IDF’s main
concern. Nevertheless, not all the preparations for such a possibility must
be military. The study focuses on international legal aspects of jus ad
bellum in several scenarios involving an outbreak of fighting in the north.
The issues discussed in it—which are strategic, not tactical—should be
addressed by the political echelon and civilian agencies helping it, such

as the National Security Council and the Ministry of Foreign Affairs.
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It is important to consider these issues not only during hostilities but
in advance—both in order to minimize the risk of war, and in order to
develop international legitimacy judiciously before having to defend the

country again in response to an attack.

xi
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