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Abstract

The legal counsel in the public sector plays a very important role in
protecting the rule of law, the principles of democratic government,
and public trust. This is certainly true in Israel in recent years,
where there has been a clear and deliberate weakening of the
institutions tasked with government oversight. Within this system,
the legal counsel to security agencies has special importance and
characteristics. The present study examines the gap between the
real and the ideal regarding the offices of legal counsel to security
agencies and proposes ways of narrowing it.

The various branches of the public-sector legal counsel system
share many similarities, which can be determined by analyzing the
characteristics of the legal advisors’ positions and job requirements
as they appear in academic studies and in reports by committees
that addressed the matter. Issues such as the identity of the public-
sector lawyer’s “client,” the proper balance between independence
and subordination, the organizational structure and administrative
framework, and the legal advisor’s integration in the work of
the ministry for which he is the legal counsel, are common to all
government ministries.

However, security agencies, which are also part of the public sec-
tor, have a unique organizational culture and special characteristics
all their own. The main features include:

e A mission-oriented, operational character;

e A greater emphasis on hierarchy and discipline than is customary

* Translated by Lenn Schramm.
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in civilian organizations and, therefore, a high degree of organi-
zational obedience;

e An expectation—from within the organization and without—of
quick response times;

e The lack of a legal infrastructure to address broad areas of the
organization’s operations;

e Secrecy and compartmentalization with regard to the general
public and, in some circumstances, within the agency itself;

e Agency decisions that have a tremendous public impact, a result
of the central role of the security agencies in Israeli life;

e A history of commissions of inquiry that influences the
organizational culture.

As a test case for understanding the principles that are important
for the functioning of legal counsel in security organizations, this
policy paper reviews the development of that position in the Israel
Security Agency (ISA) and the lessons learned from the development
of this office—including the grave affairs that molded the legal
counsel in the ISA such as the Bus 300 Affair.

A careful examination of the formation of the legal counsel office
in the ISA reveals the three essential conditions for the appropriate
structuring of the legal counsel system in a security agency:

The first condition is a proper view of its role, one that considers
first and foremost the public interest. From this notion of the position,
the appropriate conduct of a security agency and its office of legal
counsel follow:

e Proactive cooperation in the agency’s decision-making process;

e Ability to withstand mechanisms that would weaken the legal
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counsel system—especially common in security agencies because
of their operational orientation;

e Correct assessment of the position, emphasizing the need to
maintain discretionary independence;

e A unique set of values common to the offices of legal counsel in
all security agencies.

The second condition is the existence of key organizational assets,
such as a strong position in the organization and adequate resources.
For example, a legal advisor with low status in the organization is
a weak legal advisor—and even more so in hierarchical security
agencies where symbols of rank and status are prevalent. Moreover, in
order to acquire and maintain a suitable standing in the organization,
the legal advisor must identify the significant junctures in the agency’s
operations, insist on being involved in them, and retain a staff of
sufficient size and skills for him to be effectively involved in the
agency’s main work processes. This means that direct subordination
to the head of the agency and an explicit decision that the legal
advisor is an integral member of the highest executive echelon in
the organization are basic conditions for the functioning of the legal
advisor to a security agency.

The third condition is an effective system of balances implemented
by the Attorney General. First and foremost, this means instituting
work patterns that allow the Attorney General and his staff to be
familiar with the issues addressed by the legal advisors who are
subordinate to them professionally, receive regular updates on their
work, and support them when necessary. This is also important
so that the Attorney General can form his own opinions on issues
that require his involvement (by issuing a report or granting
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authorization) and decide when his active or deliberate intervention

is needed. In addition, the Attorney General must verify the quality

and professional level of the legal advisors by being involved in the

appointment process, and all the more so in the case of a security

agency. Moreover, he must be involved in the process of dismissing a

legal advisor and terminating his employment, in order to help ensure

the legal advisor’s independence.

Main Recommendations

1.

vi

Appoint a special Deputy Attorney General who will be in charge
of professionally overseeing the public-sector legal advisors,
especially those in security agencies. The creation of this
position, as well as a modification of the nature of the position
of Deputy Attorney General so that he can be a professional and
administrative anchor for the legal advisors to security agencies,
is important in order to ensure the proper functioning of the
legal counsel to security agencies and as well as of the Attorney
General.

Anchor in legislation the status of the legal advisor to a security
agency. This is imperative given that the advisor’s independence
is the most important prerequisite for this position’s proper
functioning.

Formulate a professional ethos common to all the legal advisors
to the security agencies. This shared code of ethics would:
(a) promote the consolidation of a correct view of the position
and a set of expectations from the environment; (b) affect the way
the legal counsel performs his job; and (c) serve as a standard for
evaluating his performance.

Define the minimum size of the security agency’s legal office and
the skills needed to work there. An office of legal counsel that
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lacks the necessary human resources and skills will not be able to
exert any influence at critical decision-making junctures within
the organization.

Strengthen the academic and educational foundations dealing with
the offices of legal counsel. The universities can play an important
role in this field by conceptualizing principles, emphasizing the
values necessary for the operation of legal advisors, grounding
the system of concepts and principles that should guide the work
of the legal advisor, and conveying this to students interested in
the profession.

vii
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