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mMoDaN> DNIND TPORIWD IPXOT DY NNNRND DY HNNP2
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NPDONMIN MIINND DY PIPOY YIDYN ONOXIVID DY INY N0
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,DINN DVI9 DY NI N DMNIIN DODILVINRI NYNO DY PPN
TPMNIN PIAY ONVOYN N2WHN THPOIN PA MINT DN IV ONINI

N. Emiliou, The Principle of Proportionality in European Law: A W) 3
Comparative Study (1996) 1

E. Levitsky, ‘The Europeanization of the British Legal Style’, 42 Am. J. X9 4
Comp. L. (1994) 347, 278-376
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TININD~PAN DXONOD NN DY DN 7199070 NPTHN DY INDH MO
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(79NN DPTHN DYIVA IN/Y YIS IPTHN DY DIDIVINM NN
PN MDY NN NPTHN DY DIDILINIY NI Y9N NNNY PIAD
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JUND .0»Dd M1 DIND DN MINYINT NPND IITH WNI NI
MPTN P2 ¥NVDN 9100 DPI9N PRYI ININD~PAN NPIDI DPON
MPTN DY 1NN TNX P OXNTN DN DY NHYI TNHND DXON»NN MNND
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DOYNNN DY DMMNI NIX PNID DODIPY DN NIWARNDT DD
NLY ,NANN"NIAT ,NINN"MDY) B2 P IRNYD DDA DY DINDNIDN
NHON MYINNI .NPTINY NI ININD PN NTYPHN (D> NLY N
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DYON> DHXY A0 DY DIOPNN DODIVIN 122 NMIT P2 N PPN
L2IN PON) 093990

N"7NNN A7RWUAL NAI7ITINNN .3

2 OO NIIWNI DPNTNRN NIPY OV 1THYN D1NIA TPHRIN Pd
VIAVYNY NAMYN NPJON KO 1 DXON> NIV NITON VI PIAT POLIYN
MOWUNN 1993) MOWNN DY MOVINN MINA POV POIWN — MDIND™PIN
— (NMONDY D¥9NVIN N/ NIPTHN DY NINLYA DXVIY 1931 MINN
'D»VAYN DNPNY'Y DXV DY DDNA IPIYA POIWN — SAPTNHN LIV
12 DYDNYI NIIWHY ININ .(PLIY~VI HON DIV P DXDNY) DIINK

NN DX PNY TINDN NNTND NLY NIN (continental shelf) YNw N 970N 8
MO YNYDN §THN DY MNDIN L1982 MWN DO NN 19D .0 M0 NNNN
TIT2 .N2M0N HMNN NPTHN YT MINDN 12 DINVND YAV YARYND NN NI
NN 0»N 0Y9»N 350-200 TY SV 9TH AMIA ITH KD

North Sea Continental Shelf (Denmark/FRG; Netherlands/FRG), 1969 w9 9
1.C.J. 3, 52-54; Continental Shelf (Libya/Tunisia), 1982 1.C.J. 75, at para.
103; Gulf of Maine (Canada/U.S.), 1984 1.C.J. 246, 335-339; Continental
Shelf (Libya/Malta), 1985 1.C.J. 43, at para. 55; Anglo-French Continental
Shelf (France/UK), 18 I.L.M. (1979) 397
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DYNTHN NI (necessity) SYNNND DY N1PNIINN NN (suitability)
INNINWON DNNIND DYWLV . (proportionality stricto senso) 181 12102
PIPY DY ITRYNI NPDY IWN DN POV LAY DI NPV NYYND
BIONIII ONN OMINDTPIAN P ODIINN PTA PDPIND PTA NPNTNN
NN DYNIND ONNINT NYIVY DY DNOYIN ON MIND ,NINT DY ,IWIN
DN TN DIV 291,000 NYIN 512920 1D NPN'NPNDY’ NIMON
(PRNONN ,07MNON DOYSNN ,TIVNIYINN) DT DHNWN P2 NN
.D01) D»LAYN DNNIN MANNT ,MYTII TN MNN Y99)

NI = 9PN WP IN NINDNN NN — PYNRIN NN ,DWNd T
9399 NN JMA XON DYDY P JINND ION NI, MXON) DY 1NaN Nwynd
.DWIND MNNN 1P XINY 10N 1P2D DPRIY SYNNND 172 DIV WP HY
Y N0 NI — DN INYIOY OYNNND NN — NIWD DPRTNN NN
POON PAY ININ SYNNND P IWPN NPNYIN DN NN MM JNIN
,MINN 0772 D) NN MMYIN NN DIWIND IWIX DX IIMNT) NOWaN
NPT NN NNV NP9 OX — MINK DN IN E.(MNS NMYNI
DRNYD D) 2NN MWD NN DX .I8INY 1IN 0NN DIDIVINI N
DOWIND DOONDNT DMNINN DOYINND 1A TN D30 DN PN P2
,NTY T2 ,DTPRDN N NPNI IDOY DTN DMNI 7IVHNN DN DN
M0 — PYPT I N ,DIDN OYNNN NN NVONNN DY NMIPIDI
,DINN DIINNND DIOYSNND MNG NYND INY SYSNNNY 7IPONN DY
NMINI DWIND D91 DPN ,MINS DMYND ,DINN DIYSNHNY IN/I
I2WoN MYIN NN NN

G. Nolte, ‘General Principles of German and European Administrative Law: 14
A Comparison in Historical Perspective’, The Modern Law Review (1994)
onnan 191, 193; J. Schwarze, European Administrative Law (1992) 687
INNIN WD NNIY NNXI ONYD 2D OX) MINN MPTHI DY DHPYPH DT
D. Grimm, ‘Proportionality in Canadian and German S¥nY N7 (710932
Constitutional Jurisprudence’, 57 Univ. of Toronto L.J. (2007) 383

MYUN P9 PRY XY 15

S. Greer, The European Convention on Human Rights: Swn> Wy 16
Achievements, Problems and Prospects (2006) 205



12 PIVINI BTN — ISN 1IN NPNTN - OWIOWN JNINN PIY ININ
DNNIAND DONYD NP N NN NOYON DY RXPY NT .1OWN PI0 PH)
SV INYPIN N1IN2) DAY PP H%A DY OWND 10 .DINK DNOVIYN
WOHYN JNINN NIN X2 DOYAN )P NIWIAN MNI DTIONN T ONNIN
MDIVIIND DMV DPRN PA DN DN PI KD N HONY MY
NASD T DY INAIY ITHN ORNND NN MDD PIAY IMNI MHVDYIN
SV JAVP 92T NN O) NON ,(MNIYINND 29 SYNNND DY 1P ON M)
DY J2 DY N PN NONIN DY IND NN DN MYNNT MINK MNON
VYN NI DPADNN NMIN ,LIVYNN N2 NVIWY NN KIS DY PN
DYDILYNI NYNION NN NI NNNAN NNNON TN PNV DY NI N
JAIN DY T PNV PYLD WAR .11V TMDIVIIND DY DPIVIMNN
SV D»NMNMDNN DNNIND DYDY ITH2 DY NPX MNDNN P 1NN
.DNDN YYSNNI 17NN M0 DY NN NWYND N NPNTHN

1PY022 NNANNY Y33  DPATND PIPY 2 AW 2¥D NHIRD DN
Y2 MPIADY MXN) NNIN DY DX D) DI, TPMIND™PIAM PN TNN
M D37 28N .NPLINTIN VAYNT MVLIVD 1D ONNIY SVIYN THYN
D»VAVYN DNNIAN PIAD NN NIPY P2 'DOPY MNAN DY IYpPnH
PHNT DND P2 TIPYI NP ¥ L) DY A0 .0»IND 1D DMIPD 19N
DT PA PRD TNIN) DPDTNN PIPY DYDY DDILVINY NNIT PI
DT P OPAINRD POND PAY (DXIWN DMNIIN DIDIVIN P NN
P RRD TNIN) MNY MPTNA NPDPIN MPIOPIT DIDIAIY MYNINH
DIV MYSNNI NINN MDY DY PAY N2IND PIAD DNX MDY WHNnd N2INn
DXDILIN PON P MHNIAND — NI D) 7.(MYNNND DM DY SpoN
DIPADN NP NPN NPT P POX P

PIPY SV 'Y DN NNIAD DX NION N TINNTINND 10D> TN
“NI97 ;NONNTPH) DTN DNPW P PONI NTPRIND ,NPNTINN
DMV DXODNN DX PTONI NIPOYN DY INY NANT NN N (NIANN
NNIAN WHN DY NN NINNT NDAN) NIVND SYSHN P2 DO DV
NV NVNIDD YN NI NI MIN 2T HY INDA (MIIDT MNIN)
D27 DYNPTHY DOMINDTPA PT N NI (N) IOND DIYL D

Praktischer — TMNTN TPOPIdA ANNDAN NPIWPYT DN Swns w1 17
.36 nya ;3 1yn 92vY Emiliou Konkordanz
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DN XOND MMINTIND SYIP ¥ AN 1NN 'NPNTRY NN DVHNIVH
PV MIINPYIN N2IPN (2) IONR PT N DY DNPYDAN MYN I
NRXIN DY TNN N2 DY INYOWN NINM DY NWPN DNNIANN P2 MTTIN
NN IN T NN NN 1NN () .DINKD DNNIANIN PMINI PHIN
NMND Y)NY WON 1PV ,TPMPIY IN TPMINDD 07 DIPNI N
B.0»90NN DNNINN DY NP> IOYIN MYSNNI MOVAYND IRIIN
LLIDY TIYY PINAN™NN DI DY PNIPPYN DWW SY N NN T
IND UIDN IPNND PIPIYN DY NYIVNM THYNRN DY TN INDN NN
DY2IYN D377 DYDY NN, TPHNINIVIA ,NDDIDN N12NT Y NION \OND
IN DIV WP) NPNDON PIPY XY THINIOT DNV MPIDon 1»
DTN (IS 1N NPNTN MND MIYNY NN TN ,INRNNN JNIN
.DYMNN IX DNPTOIN DXIWPNA YVINO/ITH NN NNN DX VYN WAND
MNPRIY  TONPNION 9D PISN INPN WA DN DIV

DOVAIND DODIVIN P2 PIHN NNAN INND 1T N2 DOWRNWN D1VIVNDN
DYINDN NNV DI .DTNXR NPNX DPNTN MNNIANDY DMNNI DIPN
DIPNIY TN P (ODINNNNIY) TR’ WNINT NDYIT YVIDY YY)
Ny’ (non-excessive) 13917 XN NI DMV YINY NYYI DIINN

0 NTI/N T DY DYOLP NODI WK XA OV INPoan pon Swnd 1o 18
IRV N (MINS TIYND NN DY NNYP) MWD NPATRN NN DY DODIAN
DNVPRTRN NN O 19970 DAY DX 19 JPOX WINPT IV NNPONIY
YN /) NAYNIMI 7957/04 8”732 DWNY INT L(TPNRIS MINON) DY INPP) PYNIN
WMPP KV TN Y YOP SDID X)) 113 NP (DDND DIV) INIWY? NSYNN
INIANTNNDIA DYV OMP I 59 NYINW XY’ 1 D) YIP TN 290N IXNN DV
PON? 8414705 X732 ;('NNY 12IY NI 1YW DIPNA TN ONNN DIN NP W00
S5Y AN ONNDN YOP SDIO X"32) 37 NPDT (DDMO DIV) INIYS NSWNN /)
NNV PN DY NIV IRNNN I YIP TR IV NPNTHN NN DID2
™A DYy IV A IMONT)ND YN T DY TONIPYD INTHY DN D) NI
YYIOUN NPNDNN JNIN DY DDIANNDN ,IWIND DTN ,YINNIY POV LAYNN
MYSNNI NIDIT MNSIND DIPNN 31712 YID IWON 19V (1NN 123D DPNTN)
NN 0NN L,(MN TIYND NMON ITYON) MY NVPRTHN NN DY MINNDN
M. Cohen-Eliya, ‘The Formal and the .n»wIn D790 NIPY IX N NV
Substantive Meanings of Proportionality in the Supreme Court’s Decision
Regarding the Security Fence’, 38 Isx L. Rev.(2005) 262, 269-272

Rome Statute of the International Criminal Court, 17 July, 1998, SwnY w9 19
(ICC Statute :1912) Art. 31(1)(c), 2187 U.N.T.S. 90



2D’ N (strictly required) MIpPnT 19N3 INY  (wanton) 'NANT)
13V TIT2 YN OPT DTN INNN DI DIVIYW 13 DY 9N (reasonable)
AMYNI 29 NINT 92, NPNTNN PIPY IN DNDYHND DNYN DXMDNN
YN YONN MININPNIVA NN DY T .0 D¥TANn Yy DnY
N3N D2IP DYDY DY NPOXI N1PNTNN PNIPY N 1NN

JOPRTN MDY TMIPYN TINYD
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1 Nt 21 NENT'NDN "Ny

21

ININT'2N LOYDN 7VW DTNN

721720 AW'NI NI'NT'HA N7V NdAN .1

MY NDANN DY DDDIIN MINDPAN LIVYNI DINT NMIT T
IN) TAN DI DY PHPIDT DX PND ¥ INN PYD DO W 9930 )0
DXDIVIN TN N DINN DIVIY DY DIPMNIT TN (NN NXI1IAP OV
(2)29 9yDa KNI N ATHY? PYNIN 1IN MY .D¥ANT D»NIIN
WONY YIPN 1948 MWN DIND DM IITI MODIDNINRD IO
TINT TPOON TNSD PIN 29 DY DTN NI DXNY DIORND DXIPNI
MY INNI IN ONDY T ,I01M OYPP N MINN MM Dy INn)

(TPOIPINT 1IN

MONY PI NAI DI TAN DI PHPIPNY PRI YN Nya
T N NN MVLINY NIVNI PN IR PTI WIAPIWY
MYIT DX DPPOY DINN DY DD DIPDIMR
M990 NNNIN DV PNDIN ITON DY [, IDINN DY MPTHIND
DNHD DN T 1902 1I2YD DNININD D3] L.vIPIT 173IN3

[.7INNX PN DX NON ,72N070

DN, DPNTRN PIPYI DTYNIN 177 NN NISIN IPX R NI NPO
SV DNNIANTINNIN PON I1DIN 929N INON (“solely’) P TN MV D
ADING TIYNS NMDN DY NITYIMN YINXIN WP JNIN) NPNTNN PNIPY
12PNINY MINN 110D DDA DYDY 194871 MHDIDIND 119NN

MMNT  PNIYN AN INAIM NN MVIAPN DM NI DN

‘In the exercise of his rights and freedoms, everyone shall be subject only 20
to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others
and of meeting the just requirements of morality, public order and the general
welfare in a democratic society.” Universal Declaration of Human Rights,

G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948)



DAY DTN MDY MINN WYY 18 NN DN .DPYDINDTPI M9
NPNIAN ,NPOI03 NMIND NN ZL,NPPTHY NPNRN NMNRD MINNN
93 MYD MNND 2, TPYNN TPIDARND MNK DI NI MINND Z,DPMIAITm
2990 1M MINKM ZDMPY T INND ¥ D0W) T PIOND MM
%2 YW DNIT 13T IYTNN NINRA DY DN NHNN 2007 DN 3072
TNY NMIN TIWRD NONY 1IN 7 (9P1nD NDID) DIV) MY DY DTN

YD IRDN

NN NIFNNTN NI'DT7 DINND (1.1

vNona non»nn X (ICCPR) Dy»Imy RvAMN DM MINND
NYIPD WAN 1INOY PON MRNDN DO NI TN DPNTNRN NIPYD
IYANSD = NIIND PYD = MNKD 4 PYD HWNI T3 .NPNTNN MDNIANY NN
MYAPN DTNT DM DX T35 1MIAPNNNN DIPN NYYA NN MydTNHD

2ANNN INAD 'PTPITAL \INY 12TV 535 ,1INNI

DNYP DY WRY DMIND MN DY NHYRND Y DIPN Nywa
DOYSNN VIPID N NIDND TS Y MPTHN NPRYI NPT 19100
DYINN AN NI NN O9DYY  JIPNIMIAONNNND  DYIND
[D0awnn TN DY HHnY DNIN] I8N NN NN PTPITHI

,31 N9 ,1966 720XT2 16 ,DVPTNY NPATRN MDY 1272 TPNIND~PAN MNND 21
(ICCPR :)9n9) 269 'ny

920872 16 ,NPMIIM NPNIAN ,NPOIDI IMDT 12T TMIND™PIAN MNND - 22
(ICESCR :)915) 205 "oy ,31 8”3 ,1966

92NXTA 21 ,POYDN POIND MNN DI DY 7MY 12T IOINDTPIAN MINND - 23
547 "0y 25 N3 ,1965

,1979 920%72 18 ,71PMMNXD DOWI T PYIND DIV 12T HMIND~PIAN MNND - 24
179 'y 31 N5

YNDI,IIN IYNY IN DNY DY MINK MNXY DMIDY TN TPOINDTPIN MNND - 25
.249 'y 31 N5 ,1984 12nx7T2 10 ,ND29WN) YN

2211y ,31 N9 ,1989 9212132 20 ,72°0 DT 1272 THIMIND™PIAN MINND - 26

Convention on the Rights of Persons with Disabilities, 13 December 2006, 27
46 1.L.M. (2007) 441
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N Y9 (Human Rights Committee; HRC) DTN my»mwd nTynn
mMIYIN NIWNI (‘strictly required’) 'PTIPITHI NYITIN TR’ NHNN
PWON W1 #now 290

PIPYTNI DOWITIN NONHD DHNND DOYSNND NN 921D N2INN
amunNn DOPNTHN PIPY DX DIPWN ANHND DIDN DN
#1925 11N NMONDY

TPANID PINIVIDY 29 NIVIA NIYNA NYNNN DTN NPTV PRIYN
NPIPYD OINDN HPYH NNINDD JMIY 301 NPIND DIRNN N2 NHYNHIY
DTN DYLN NYNIN MTN NPNA DY PO INNTI NI NPNTIHN
PN DN DY DTINN DPYN DT DY INRD DWW 72T ONW
DYR 9PINA NTIYY DIPN 2NN DY PP DY 110NN DY DN WIND
TINNI MIAPN DD 19 1IN PN DX DY 1D ,NPTHN DHPD
ONIYIY NNYNN DTYND ,MINK DN . TYINNT DI1PNN A8N Mapya
;N 800 DNON PTPITAT NXINY ANNDNRD NNIND DX YINND NN
SN YT DY DNPNTTHN PIPY DIWND NI NTYND NTOYY ,NINT DY
INODIVNT WP) NN DY DNYNIN DNININD NYI IPO¥a NON»NN
NN 132102 DPNTNY XY (MIND MIYNS NNON ATY NN NN

DIV DY MNNNI MTYNIY NYT DN N (general comments) N”IVIQ MIWVN 28
INIT NIV IWUND NYD NYN MNDINN OIND YWY DTN TN NINN
DY ONOY DANND WP DTYNN 1IN DY DNPNNIN PII .NINAND YDYD DY
v NMPIHN MVPTN "[’7:‘13 VY2 ITY NAN AYP) MNYN MITNI NININD DWW
Manfred Nowak, X7 .722) W19 Spwn NTyNN NTRYS v (ATYND M»THN
U.N. Covenant on Civil and Political Rights: CCPR Commentary (1993) XIX

‘[T)he obligation to limit any derogations to those strictly required by the 29
exigencies of the situation reflects the principle of proportionality which is
common to derogation and limitation powers.” Human Rights Committee,
(HRC :)o15) General Comment 29, States of Emergency (Art. 4)
U.N. Doc. CCPR/C/21/Rev.1/Add.11 (2001), at para. 4

Concluding Observations of the Human Rights Committee, Israel, U.N. 30
IMIND 4GP0 YY N DMPA2 DY NN NTYNN Doc. CCPR/C/79/Add.93 (1998)
INT ONIY DY NaD MANPHN MTN NN Nyl D) SN DTN NI
Concluding Observations of the Human Rights Committee, Israel, U.N. Doc.
CCPR/CO/78/ISR (2003), at para. 12



oo NYPTI DPNNN MDD MINRD ,APIND IRNID I2YN

DTN MDY 2200 MIIND MPTHN DX MINDNN 1923 MNPDI

TINND (3)12 PYD HWYNY T2 DMK DPNIIN NPIIN DIPP TNNY
OND DI NYNNN YN DY NN IWINND

IR LYY MO 93D MNAD P XD DY IPNINY DN
ITON POINDT PNVIAN NPHRYD MININ PINT MMNIAPH MON
NN NMDTIN,NDIN 0 N NN (NDXN MHPN) Y NSN
W NN IDNY MINKD NN DY MIEYHNND PO

Jovavnin Tawn HY nwa 01IN]

ATYND N, DPDTNA PIPY IN MYNID I PN PYOn XD D)
NYAP 27 19010 NIYIS NIYN .NPIYIS 0XITTI PIPIYN DX IDIND IXRIP
DTYND

MNIWN MOWVNNY 722 T PRY NP2 DM (3)12 PyD
DOYSAN )90V NND OWD MXINY DN )Y ;mMIMN N1oon
DIOY ;NPATHN PIPY DY TN MNP NDYD DXIIN DN
PYINN NP OMOY ;PNNN DTPOIN MYND DIRNN NPND
SNYPIAND TI0HNN DN NPYND 1D DX PYINT I NYNI MNSN

FLOMOY PNY YWY DXDILIRD DN DONTN NPND OION

99 NN N9910 N IDIND MNININ NYIIT NN WA W TYNN 29D ,ynwn
190N TN ,NNNNNN NINSDINVNT WP — DPNTNN NNIAN NVIDY
DYNN MIYIS 7PN DN TN 22980 12192 PR MNS 1Y

‘Article 12, paragraph 3, clearly indicates that it is not sufficient that the 31

restrictions serve the permissible purposes; they must also be necessary

to protect them. Restrictive measures must conform to the principle of

proportionality; they must be appropriate to achieve their protective function;

they must be the least intrusive instrument amongst those which might

achieve the desired result; and they must be proportionate to the interest to

be protected.” Human Rights Committee, General Comment 27, Freedom of

Movement (Art.12), UN. Doc CCPR/C/21/Rev.1/Add.9 (1999), at para. 14
.(HRC General Comment 27 :)919)

7N NV Stewart NYI91 Bhagwati NTyNN 92N S¥ TN DYT IR D) NI 32
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VAN DY MY DY INPPIN NN PNAY ¥ DAY TITO MINONT DTYNN
PN MM MNIPY NNY IYNNN

NN 2NYON YN P VIY SYNY DX INDNT KD WX DONIN
VI OX IN ,NPTH MTIV IMYIL WY DIVH PN TN INDTH
121 ,INN TSN . TNPN NN XD NPTHN TIN YRIDN YN M
DIMND YN DY NN NHVINY DIPHNI PN DININNY
VAN DY 192N NOLIN ON N PNIND PNV YNYLH DONIAN
N DT DIAVIN DY MNP DIOIDINDT DININD FIMNNND

3. 0vwn N1

,INYT MWIA TONN NNYY DTN N NTYNN DV 22 19010 DMIYIS NN
DONDIN DHRIDN NN DPOY TN OX DPNTHD PIPY DN XNPN
oW WOV NPDAN) DTN PN ,NIVNND YN DY PN 18 Pyod

NINY 19 DY N PYY 95309 1Y Dy yap AWin NTIPN YN NVONNN NPPIN
%1 217 DYN TPV 29 DY NI (YIV 12 NP IRD) TP M) DIV N
Comm. 538/1993 Stewart v. Canada, UN. :(008y DWW P19 0Y553) 1NN
Doc. CCPR/C/58/D/538/1993 (1996) (individual opinion by Bhagwati):
‘The question is whether it is necessary, in all the circumstances of the
case, to expel or deport him in order to protect the society from his criminal
propensity or whether this object can be achieved by taking a lesser action
than expulsion or deportation. The element of proportionality must be taken
into account. I think that if this test is applied, the action of Canada in seeking
NN NONWN'] to expel or deport the author would appear to be arbitrary’
91 192NN DY PN YT IMDIND IN WD dNIIN PXNN MDD DI NN DN
YYNAN NVIPI MYNNNI DYINTY 1191 N DPYIN NNHY IR ,NPDDAN PRI
)avYN1 INIM NPNY NA1N DPNDRN DYIT DD IN YITIND MNS NN
TN M2XND IN YD YTYNY ITP DY 7PMOII INTI 1T 1NN DY DN MY T
[P,y m>yad 00NN XY XY DTN

‘These conditions would not be met, for example, if an individual were
prevented from leaving a country merely on the ground that he or she is the
holder of ‘State secrets’, or if an individual were prevented from traveling
internally without a specific permit. On the other hand, the conditions could
be met by restrictions on access to military zones on national security
grounds, or limitations on the freedom to settle in areas inhabited by
9¥5 HRC General Comment 27 .indigenous or minorities communities’
.16 NP ,31 NN

33



MXINI IONN PYDI MYIAPH DM DY MOYDNY NYNT MY PYD
VNI DTYNN NNYY D3 T2 *4(MDONDN DPNDY NPYIN DY NN DWd
PYD — NYYIAN YN DY PHRN PYDD PNIIN NDNN DPO NNWIND
T 0XDI9 HY MNON POT I NDIDMY NYT NN NNONI - (3)19

¥.0n9Y NN YN NN ,DMYLY 1I9NY MPTH

Human Rights Committee, General Comment 22, Art. 18 (48" Session, 1993);
Compilation of General Comments and General Recommendations Adopted
by Human Rights Treaty Bodies, U.N. Doc. HRI\GEN\1\Rev.1 at 35 (1994),

at para. 8
Comm. 968/2001 Kim Jong-Cheol v. Korea, UN. Doc. CCPR/ S¥nb X"
C/84/D/968/2001 (2005), atpara. 8.3; Comm. 1157/2003 Coleman v. Australia,
onTmy X 03 X7 . UN. Doc. CCPR/C/87/D/1157/2003 (2006), at para. 7.3
N2 NV Faurisson NWI91 (Kretzmer) 90399 (Evatt) ONIX NTyNN 2110 DY
NIV YONIN TH NOIN ILPNY DMDY DI AT MVIAN WANN P DN
Comm. 550/1993 Faurisson v. .NXW NWNIN NIDIRA 1POIPH NPOIPN 29 9y
France, UN. Doc. CCPR/C/58/D/550/1993 (1996), at para. 9-10 (individual
opinion by Evatt and Kretzmer, co-signed by Klein): ‘Even if the purpose
of this prohibition is to protect the right to be free from incitement to anti-
semitism, the restrictions imposed do not meet the proportionality test. They
do not link liability to the intent of the author, nor to the tendency of the
publication to incite to anti-semitism. Furthermore, the legitimate object of
the law could certainly have been achieved by a less drastic provision that
would not imply that the State party had attempted to turn historical truths and
experiences into legislative dogma that may not be challenged, no matter what
the object behind that challenge, nor its likely consequences [...] [However,
the] restrictions placed on the author did not curb the core of his right to
freedom of expression, nor did they in any way affect his freedom of research;
they were intimately linked to the value they were meant to protect — the right
to be free from incitement to racism or anti-semitism; protecting that value
could not have been achieved in the circumstances by less drastic means. It
is for these reasons that we joined the Committee in concluding that, in the
specific circumstances of the case, the restrictions on the author's freedom of
expression met the proportionality test and were necessary in order to protect
NPNY NOY MDD DY PND KON NDND NY90N ONX 12°9r'] the rights of others’
10 . DPRTHN NN ONINT MTOW PN MODINN ,NPHYOLIRD ANOIY YN
NDNNY MIINDI N IINNN DY INMNIT MHVLAYNN NPINKD DN NMINND N
NN 192 PIND DY NOVMON IMYIN L) DY I NPAYILIND D> 1IN
NYLD NIYARND NN XY, MNY THINNP RN MYINNI PAD XD MYVIN

34

35
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MNNY (3)12 PYoDaY 1 DONTI ,MYNANT NDNN MNP TION

N2 7901 N2510 NN (ICCPR) nv»1my DHPNTN NMND MNIND~PIN

NDNN 12 MY2NN MON 1TA . MYNNYH 1D MINMN OV H01an

MIIWNN DY 0N TINND 17 PYD SVUNY T2 .00 NNIND MO 1Y
DPVIFD MDA NPTHN TN MPIN SN N PPV

NYIXI THPINTIND IN TPMIPIY MDD NN DTN 7> N
YDA MYNAY N NNAINDD IN IMAT HNNAVYNI 1OV VIO
Jovavnin Tawn S¥ sy 01IN] VN Y N ITIAIT IPPIN

0) NYaMN — (‘arbitrary’) 'MMPIY 12NN NN NI NNANT NN
THMPIY NP DY NDIRN PRYA — 6 PYDI) MINNI DINK DIWPNI
— 12 PYDD PPV INYN DY NDIRD PHYD — 9 PYDa ;0”NY M2
YIANN W DM (DY INPTHD VIO DY HPMIPIY NDNI NYNH PNYa
—3DTN DMITAMPIA0 MYNY PN TN PRND J9INI DTN MNID NTYNA
P ND VM MNRD POYD N I NXIIPY WINRD NYyn MO
DD MIVIN NNIT 1PN . NPNTN MNIN D) KON ,MIPIAD NNIAN
MNYTY IDNMNNY DTX DD NTYNN DY (concluding observations)

Y NOYW RPN DHNTY NV MOINT DHX TIOND 1O APTHIY
NMIOIN PMOOWN IN NMYIY IMN DYDY YIND WP NI DY WYY IWIN
DN MV YHND IMIT NI WIS XD IANNN DY PVINY MONN DNT OY [...]
TWO PYTN WP MNP YD IPNN WAIND IMDT DY SIYDI TITI WAV NI
NN ;NPHRYIND IN NIYND NNDIN SWIN NPAD MND = POY P ITYN )Y
N MNP YNNN MYSNNI PNRYI MDDIT MY DD 19 KO N T DY
VTHY 1IPNN DY DPPRADT MDY NIPDNI NTYND NIIVXI VN MDDN
DY MXIN P NPNTNND NN ONINT 12NNN DY NYIAN WNN DY MM
[/DINN YY OMIMDT DY NN

Comm. 903/1999, Van Hulst v. Netherlands, UN. Doc. CCPR/ bwn> N9 36
C/82/D/903/1999 (2004), at para. 7.6

YIS 1Y DPMIM NPNIAN ,NPYITI NMRD ATYNN NNYY 1IN I 37
TINTN 290 MYND TN 1T NP NTYND 297 190 DT NPAD NONONNY
0”992 MNIPYD NI WYY DNPNPT/ NPNNXR MNRD NN 17 PyD
Committee on Economic, Social and Cultural Rights, .nvnTm mav Sv
General Comment 7, Forced Evictions, and the Right to Adequate Housing
(16" Session, 1997), U.N. Doc. E/1998/22, Annex IV at 113 (1997), at para. 15



oW NYTN ININK 1992 1T DY TINDND DY) PRYI MPTNN WNIY
NIP ,INND DX INY MPTA TN D0ID DY MNONI NTY ATYNN
AP DTN IMIT DY TPMPIY NODAN WIDID MPTND DTYNN
D100 DPYTNY NONMNNA OWND 1D .DPNDHNa PIPY DPIY DY
MOOND DTN NOIY 1NIYO DTN NMNIT NNINY — NI DY DX TPINNN

ATYNN NYAP = MNND 6 PYDA WIIAPN DMNI MV YN DY

NIPYD 2N OPYN MY NOVIAND NN NIAND NPTHN DY
DNYPTHN PMNYI MIVN ONPND PMIANN V32 NPNTHN
NPNINI NONAD NPND NI AT WPNA ,NPTHN DY MHYIN
MDA VIOY DY MNOM ,DXTIPAN ININD MIINNN MNIA
DTIP IONDSY G0 T Dy MPNNA PN MIN MO NN
TNNYD DXTYPNN DOYNNND DI NN MSND ¥ NH0P MO YInwd
107 IMNI MYXITNN N0 MNWAT TWNI 29D 3NYNN VI NN

‘The State party should ensure that the utmost consideration is given 38
to the principle of proportionality in all its responses to terrorist threats
and activities. State policy in this respect should be spelled out clearly
in guidelines to regional military commanders, and complaints about
disproportionate use of force should be investigated promptly by an
independent body. Before resorting to the use of deadly force, all measures to
arrest a person suspected of being in the process of committing acts of terror
must be exhausted.” Human Rights Committee, Concluding Observations:
PYD Y NMT DWW Israel, U.N. Doc. CCPR/CO/78/ISR (2003), at para. 15
Human Rights Committee, Concluding Observations: Liechtenstein, X7 it
CCPR/CO/81/LIE (2004), at para. 10: ‘The State party should ensure that
its law on self-defence and the provisions governing the use of force and
firearms by law enforcement officials fully comply with the requirement
NUA 15W DTV MOINY MNNI N7aNA 17N 5y of proportionality’
DYy 0N PYN MO YIYY DY DOWIINT DOVAYNT DXITONM TNSY NN
D) XY [NDNI DYDTNRN MYIT DX MNP PIND NIN MM T
Concluding Observations of the Human Rights Committee, Yemen, U.N.
Doc. CCPR/CO/84/YEM (2005), at para. 13: ‘The State party should ensure
that the utmost consideration is given to the principle of proportionality in all
nPYINS 17NN NP TN DY'] its responses to terrorist threats and activities’
[y MI0N MNPRD THPMIAND D32 NPNTND NIPYD 2290 DPYN 1NNV
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PYNI ITON NN PRI ,TTIND DOOWH 9910 NYRTND PIPY YIvn
DIPNA DVLDINIV NIYD YANND DYND) MND DMYNI 1NN NN
N9 NVXT) NPNTN XD MYND NPNY MY ITDN NN D) NOX (OXIND

¥ (MYPDTNN NN DYDY 53 HY 17INID MION ,DPININIVIS 09100

YMPIYN YNIND NPNA DY D) NTYNN N2NN NPNTHN PIPY DN

MN2Y NPVIFD MDD OY 9 PYD) MPNS MDDy MO DY
P2 O9IPNT WP DY INVR AN DTYNN 1IN NI O3 2.(17 YD) NNowN

0121190 02912900 NWISA Y12 HW 11T PO MY PYI Mo NN Twnna
.11 79yN 9299 02919201 8731 N

YpIaN SV INPINN NYPPIN 1IN DAY A v. Australia DY DR ODUND NI
DNV VIZYN NOYAD) TYINN IXYNI PTI ROV IDIVDIND DINY TN VIPN
Comm. 560/1993 A4 v. Australia, U.N. Doc. CCPR/C/59/D/560/1993 :(>xm
(1997), at para. 9.2: ‘Remand in custody could be considered arbitrary if it
is not necessary in all the circumstances of the case, for example to prevent
flight or interference with evidence: the element of proportionality becomes
9270 DN TPV AWNIND VY DNNYNIA NPin’'] relevant in this context’
I0IN YIDW IN MVLODIT NYNHD DY HWND 1N M0 DI NIND YINI N
[773 9wpna >oMDI DYDY TN NN TID> .NPXRIN

DY1 ¥aP AWIN YN NVoNNN DPPIN MN2) DAY ,Canepa NWI DX DWND NI
Comm. 558/1993 Canepa v. Canada, :0T)p2 1N 11 NNV WK 1259 71y
U.N. Doc. CCPR/C/59/D/558/1993 (1997), at para. 11.4: ‘The separation of
a person from his family by means of his expulsion could be regarded as an
arbitrary interference with the family and as a violation of article 17 if in the
circumstances of the case the separation of the author from his family and its
N71907'] effects on him were disproportionate to the objectives of removal’
TPMPIY MIIWNN AWM NDIVY I MYSHNI INNIYND ]735 DTN P2
IMN P2 NTINN NINN PAIYH MDD DN ,17 PYD SV 1997 NNAYN »N3
DYDY MIVNY NPNTN SNJA POY TN DY MIOWNM INNAVN PIAY DTN
["npnInn

NPT OPOPN DY MINND INNNNN INTY Nav ,Toonen NWIS NN D) NI
Comm. 488/1992 Toonen v. .D>12 P2 1NIDNI I 25WN DY NIDIND
Australia, UN. Doc CCPR/C/50/D/488/1992 (1994), at para. 8.3: ‘The
Committee interprets the requirement of reasonableness to imply that
any interference with privacy must be proportional to the end sought and
X DWIan NTYNN'] be necessary in the circumstances of any given case’
DN DTN NPAD 1IN NPV YN DY MNMINI MPIADN MYIT
[P 09PN 93 DY MDD NXINN IMPHN MOIND
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NPNTNN DN MNS DNMYNS MMIN DY VPP DX 2 n0Yond nHamnn
87 23

DY NN DTYNN DY DTSN DDA NN MDD NION IWIN

oY MY2INN 210N DN PAIND NPNPTNI NPNRN NMNND NMINND DW»
31 990N MIYID NIYNA JON .DPDTN NN 1IN MMIAPN I
AT M2 DO MNVIANND NTYNN INVIANN

DM DN I9NDN VIO MIIN NN MIIND MPTHN
MOMIN YT MNITN DY MOVINN MOAINN DI ,7INNI MNP
VVIN IV DIPHA NINNT DY NPVLINDIN MRNIN DY DOIANTY
VIPID PO, MPININ 1 93 MNIND NPTHN DY ,NHNI MY
NIV NPROVNON NPOIND DN DIYNTN DNY DIYSNNI NN P9
NPT DY N2 NOWNNN NNN NYVIAND T PYND NYPINn
J9IND )P0V THNDNY IN MY DO>VNY PN 19PN DIV NN

# Doy nwxTNN] NINNI IYIAPN MDY 1NN TP PY

‘The criminalization of homosexual :8.5 NP2 ,41 NN 995, Toonen DY
practices cannot be considered a reasonable means or proportionate measure
to achieve the aim of preventing the spread of AIDS/HIV. The Australian
Government observes that statutes criminalizing homosexual activity
tend to impede public health programmes “by driving underground many
of the people at the risk of infection.” Criminalization of homosexual
activity thus would appear to run counter to the implementation of effective
education programmes in respect of the HIV/AIDS prevention. Secondly,
the Committee notes that no link has been shown between the continued
criminalization of homosexual activity and the effective control of the spread
AWM 191D NN MONIDPDININ NNMINN NODa1'] of the HIV/AIDS virus’
DOTORD NONND MOYANN DYIN S TN MWYND SN0 SYSHN IN PID TYY
DOV TPHNIVPOINN MDY DXYANN DOPIN D NIMOX TPOIVDIN NHYNN
MPATHN MO0 DVIN DTTYN ONY 732”7 NN MINOIID NPMIONT YNID
DIVY»Y NTHINN DIIONIDPDIMN MDY NIYM I NIAN 1IN ."NINNNI INYITD
NOW 11992 NRWYY NTYNIN , DIV OTHN DYNN XY NN Hdn v Doy
SV N NN PAD ONIDPDINN MDY DY N959NN TYNN P2 WP NN

[JOTHRD ) Mvwanin
‘States Parties must refrain from violation of the rights recognized by the
Covenant, and any restrictions on any of those rights must be permissible
under the relevant provisions of the Covenant. Where such restrictions are

42
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NNY JPNYO MITN NIN PN T DX DTYNN DN WHAYND N1PNTHN NIPY
DTYNN NI MY WPNA .NINRD 26 PYDI DIAPN ,MDAN DY NDIND
MIN2N2 NMYIN HPNIIND NOVIND (N) P IR NN NPNTHN PIPYN
DYVI9N NXPN DY DIDIVINI NYNON (1) PV ;0MVININ DXV P2
mVNN OX ,MINK DN = ANRD MINAND DY 1NYPA 11190

#.0P1 DY N9 MNANN NIYaY HNIIND

NN NrFNAN, NI NPT NnINNN 1.2

mnown (ICESCR) nymadym nynian [ neoodd DmD 1nNa
NPNIIND DM G270 DN Y2310 MIIND MPTH MIWIRNDT NINNT
NN IWANNDD MINND (1)2 PYD DN PIND ¥ POV )0AVIND MPInn
DXANWYNN MNIY DXNNA NN MYIAPT DM DI A%p NHN
NPT NN WANNDD 4 PYD NN ) ,NPTHN DY NIMYID DTN
YOIN NNT OY .MINN NMNI NPNIAN NPOIN OTPY 1D NPNIaN
PYD YR HYNY T 0200 XN02 PN MPTHN MY IO NIDIwan

NIND (1)5

made, States must demonstrate their necessity and only take such measures
as are proportionate to the pursuance of legitimate aims in order to ensure
continuous and effective protection of Covenant rights. In no case may the
restrictions be applied or invoked in a manner that would impair the essence
of a Covenant right.” Human Rights Committee, General Comment No. 31:
Nature of the General Legal Obligation Imposed on States Parties to the
HRC General :)o1) Covenant, CCPR/C/21/Rev.1/Add.13 (2004), at para. 6
.(Comment No. 31

MONNVA 5y MY NYTNN MNTOPA T Nav |, Gillot TWID IN IONTIINY - 44
Comm. 932/2000 Gillot v. France, UN. Doc. .0y YNNI DWTN DXAVIN
CCPR/C/75/D/932/2000 (2002), at para. 13.2: ‘In order to determine the
discriminatory or non-discriminatory character of the criteria in dispute, in
conformity with its above-mentioned decisions, the Committee considers
that the evaluation of any restrictions must be effected on a case-by-case
basis, having regard in particular to the purpose of such restrictions and the
MPIYNNN ORYIN DNPIVIPY OX WIPY »1I'] principle of proportionality’
MS230N 19 INN 93 DY NN 23 1IN0 NTYNT DD NI IX 1D INN ¥
MY NN HY DNYDIN NINY TINMA 9N NIPN DI DIV DY MUY 1IN
[ DrnTnn PIpy S



NOTIW MDY DI DY 1900 WD 1M AWN 2T N IINND PN
IUN IYYN YN IN MDY PIDYD TN IN ¥R NPT I
IN T INND IIDNY IMPN IR IMDT DY NTNON DNYIN
SV MY DNIN] N NN YIPIY 2900 DT DTN N0

[ovavnn Twn

MNND DWW DY INNND DTYND DY DIV MV DNX 13D
200 8OV w10 L(CESCR ;ny»ynian n»dads mmotd ATynn)
DPNTHRN PIPY DN 121N NININ NINND YIPIY P00 92y0D NN
MIIN NN MINOIT NYLN DYNY DTN NPT Oy MY 12099

DVPNTH NPND

WOIT L, NPNTH NPND VO MONN DY (1)5 Pyod DXNNA
DYIVAN 12Y DIPNI MNS 122NN NN NN XHNRD ¥
NI DY PN ITYNY MDD IWNI IDON .MDAXN MDD 1110
MO PII MO DN JPOY ,MIMN OXYA 7 NN

. Mmprab

N9YNN NN DN PI YNNI NIMOIN Y0 NOVINHNT PO Tyl
TIYY 572007 SYSARD DY D00 TYND N2 MONMNNN ,DIND NIYNN
N 13202 DYNTNN NN 19970 DY DX TN P MDYD

NINNNX NIINDN .1.3

NPNA TNID NPDTHNT PIPYI MYNHYA MINK DTX MNIT MTYY D)
JNYIN OYY DTN NMDT DDNN 29D DTN NI DY MY DY INPPIN

‘In line with article 5.1, such limitations must be proportional, i.e. the least 45
restrictive alternative must be adopted where several types of limitations
are available. Even where such limitations on grounds of protecting public
health are basically permitted, they should be of limited duration and subject
to review.” Committee on Economic, Social and Cultural Rights, General
Comment 14, The Right to the Highest Attainable Standard of Health (22"
(CERD :919) Session, 2000), U.N. Doc. E/C.12/2000/4 (2000), at para. 29
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NTPANNY TOYNIN MIOINND MNN DI N0 DTYND DWND . MTPan i
MINAN D AYAP (YN MOORND MMN DI NI MNND D DY
DRXIN ON N2ID POAN AWNID MYY DINTBN XD P DNNN P2
VIV WOV NYAP N NTYNN #.ND7022W 1OYIND TOPRTH NN NINANN
INAYN »NY DM DTN YN NYNY NN TN IWNRI D WITIN
DTYNN O) Y.(NTH2 TYIND 1% 1Y 123 DR DONNRD OX IPOyI)
DOYNNIN I YR (1990 NPINY MINNND DIV DY NTPAINY o1 N
D28 NN NNV KDY DINSNIN DX D19 2950 DOVPNN DI TNYN
# NPNTN MNNIN TINYD

NIPYI YN (4)40 PYOI MYNAN 1IN TN MNRD MINKD
D99 NN DY POVOYD NIV TN MININD TIXY PIPIYI NPNTHN
MY ATYNN Y.0LR DY DMy DY MTTHINNNY 0»2HININ
129 NINND DI PA IPR ISP — NINNY 4 PYD NN IYPI N TN
TINND (1)2 YD IMNNA INIT PYD) N THN MYID DTV DINYNDIN
DYTHIND NPT HY N2IN PVNI — (NPMIIM NPNIAN NPV MM
NNYNRNT AXPD OSNTH ININI MINRD D1 MNYPN PMYPYN NN
0 now mHovoNn

Committee on the Elimination of Racial Discrimination, General Ywn> N7 46
Recommendation 30, Discrimination Against Non-citizens (64" Session,
2004), U.N. Doc. CERD/C/64/Misc.11/rev.3 (2004), at para. 4; Committee on
the Elimination of Racial Discrimination, Conclusions and Recommendations:
Botswana, U.N. Doc. CERD/C/BWA/CO/16 (2006), at para. 8

.28 NP9 45 nn 9295 CERD General Recommendation 30 47

Committee on the Rights of the Child, General Comment No. 6, Treatment 48
of Unaccompanied and Separated Children Outside Their Country of Origin
(39" Session, 2005), U.N. Doc. CRC/GC/2005/6 (2005), at para. 18

QN0 NI MY NI NS D0 NI DN PN’ P (440 PYD 49
YTOID DI9V0 MINK MMONYT DPWIXPN NIYIN DM TN IR NPV
oy TNN P2 NN 19INT WYY DXTD> 1 MVLIND MN™DY DMINT P
MW DVIN POV NWXTIN] 'NIaYIW NPAYS 1M DINND 0 29N NI DNNNA
[.Dvawnn TIWN SV

Committee on the Rights of the Child, Concluding Observations: Nicaragua, 50
U.N. Doc. CRC/C/15/Add.264 (2005), at para. 16



DTXR NI'IDT N0WN] NIFNT'HDA |N7Ya n1Dnn .2
DMIITN

DTN NI'DT7 N'OI'NN NIDNN .2.1

NINTHN [NY YW a71yon nTY

DTN DMIDTD TPAYPND NINNI YNNI II3 ION 'NPNTR NHINIY N
PIN 2 DY NP0 NI DPNDRN PIPY ,ND DMNMDIN DIPIVIIND N
TN PTN M DX YHRWNN DI PNIPIY DY THYND DTN MNID YN
129 NN MINNT DTN DT DY DNIN P NN PORD NP
OV N2 NN TINND 9 DY DIPYTSNND ,MPTHN DY DINK DDIVIN
PIN A NPODII NVPNTHN PIPYL IYMIY NN YIDdYN “Lnmon
3T MNNAND YY DT PT 12 DY N2 INYAYN DTN IMRD Y91N7
VNN PT DIPITSN INPTNN VOYNII MDIND~PIAN LAVYNI DTN NN
VHOTOIDY YDLNNI WPNI PIPIYN DWM]

IOYNT YOIINPN NIPY NI NPNTHN PIPY ,PTH 12 DV INVIW)
P2 NOONDHD PON NTIPY DRONND NI 1PN 1IN MINDRNY S0IWNN
NYI1 PTN DA YIAP SN 71 .03INN DMNIIN DIDIVIND DT NN
N0 MBRNN DY NPPINa Npoyv Klass

P2 PVIIPNR NIV DY NMIDH DTN YW MINDND DY NoIvna
Y92 . TXNT NMIIT O MVIPINTI NIANN DY NNNN PAD MYIITN
2 NNN MPY [L] IO AMPN' MINKD X1Annn 2wy
MYSNNI DN DOVPON THVIPIVT VI NNDH MYNHBXI
DY MDDIIN MPTNNY DIND NMDT HY GMYN 712> 133N

K. Starmer, European Human Rights Law: The Human Rights Act 1988 w7 51

and the European Convention on Human Rights (1999) 169-171; P. L.

McKaskle, ‘The European Court of Human Rights: What It Is, How It Works,

and Its Future’, 40 U.S.F. L. Rev. (2005-2006) 46; W. A. Powers, ‘Hirst v. UK

(No. 2): A First Look at Prisoner Disenfranchisement by the European Court

of Human Rights’, 21 Conn. J. Intl. L. (2005-2006) 243, 256; P. van Dijk

and G. J. H. van Hoof, Theory and Practice of the European Convention on
Human Rights (3" ed., 1998), 80-81
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VIDWWN P2 POR NTIPY WOND ¥ MINND 8 PYD DY wpina
2 PO YINN TNSD PIAY 1 APDAI TN DPIN M3
DPOIPITH NIIND DY NPNY DYDY SNYN IPYN MW VIPID

2 ow mwaTnin] nmbvoa

TN NIT DDIVINRD NMIT P PORI TNND DAOY NTHYN MYHYN
MY2NN MO 3 NNAD YVINDT NPNTNN PIPYY NN IR YVININ
MODNY IWNI 0) WOAT ,MNND DNMDNI MITIND DTN DM DY

MYNNYH MO0 WNI 0N MYNIN

11-8 DXYDI MNP DTND NMIDT DY MYNINT MDD IWNI

T2 ONIDN NN WP PTI 1A 0390 DIPIVIIND 2 PYDI D) NINDND
‘necessary in a democratic) MVIPNT NIINT NN KNN NPNNY
JOIND WON MYNIND NDNN MINPDI 532 YN SNIN — (society’
M ownb  Handyside nwI91 *.DonDON PNIPY DN 1IN0 XNPD

‘[SJome compromise between the requirements for defending democratic
society and individual rights is inherent in the system of the Convention [...].
As the Preamble to the Convention states, “Fundamental Freedoms [...] are
best maintained on the one hand by an effective political democracy and on
the other by a common understanding and observance of the Human Rights
upon which (the Contracting States) depend.” In the context of Article 8
(art. 8), this means that a balance must be sought between the exercise by
the individual of the right guaranteed to him under paragraph 1 (art. 8-1)
and the necessity under paragraph 2 (art. 8-2) to impose secret surveillance
for the protection of the democratic society as a whole.” Klass v. Germany,
Brogan v. UK, W1 T Np>0a) Judgment of 6 September 1978, at para. 59
Judgment of 29 November 1988, at para. 48; Soering v. UK, Judgment of 7
July 1989, at para. 89

»NY ,NPVLIVY MR NN DNYN DTN NMRT PPN MNNY 11-8 D9YD
NANNN ,NAVNHN WIINY (8 PYD) DOYWINT PINDNIY RN MY ,NNawn
(11 YD) MTIRNNM NADNN WINDY (10 YD) M3 WINY (9 PYD) NTM
DIMN DIPN NNAZ MIT DY IYNNI WIN DY PN I NPIVIIFD 2 PYD
PTON P2 NN

D. Gomien, D. Harris, and L. Zwaak, Law and Practice of the European YR
Convention on Human Rights and the European Social Charter (Council of
Europe Publishing, 1996) 218-221
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Yap ,I0IN2 NYNO MNYLN DIDIS NN DY 1Y DY NNPPIN 1IN

PT0 P2

NOVN YTPNY IMN 2NN NP DIV PTN M2 DY 11PN
NVYIAN YN /THPOIPINT 19N DIMONND MNIPYY N2 20
MNINN TAN ,NINTI 192N DY INPPY DMPNN MTIDN TR NI
NPDAY M9 DTN DI DY IMNNINAD IMNTPNND TN
TINVPYY N YR DY P RD NYINWH MO ,10 PYo DV v
DINY NOND N DMYN YNDID 0¥IVN) IN NTINI DDIAPNNN
DYTI0N N DOYIVIN ,DOYNOY 1OND DI NIN ,DPvNNI DIONY
MY PN MYIT PDIVIIND MINDND TNX DI N 13 THN DN
121N KXY DITYIIY DIPAOINT AMI DNDDNN ,DPINONN
YT D3 009NN D927 DY YONY NI /MLIPNT NIaN
M OINNY DINNND 7UNY IN 7N5AN IONIR [ IonTMe
PYUNY DIUPANY NNPVNDN NYIND DN NPNY DY

. ow nwxtnnl

‘The Court’s supervisory functions oblige it to pay the utmost attention to
the principles characterising a “democratic society”. Freedom of expression
constitutes one of the essential foundations of such a society, one of the basic
conditions for its progress and for the development of every man. Subject to
paragraph 2 of Article 10 (art. 10-2), it is applicable not only to “information”
or “ideas” that are favorably received or regarded as inoffensive or as a matter
of indifference, but also to those that offend, shock or disturb the State or any
sector of the population. Such are the demands of that pluralism, tolerance
and broadmindedness without which there is no “democratic society”.
This means, amongst other things, that every “formality”, “condition”,
“restriction” or “penalty” imposed in this sphere must be proportionate to the
legitimate aim pursued.” Handyside v. UK, Judgment of 7 December 1976,
Silver v. UK, Judgment of 25 March 1983, at para. 97; D) "X X .at para. 49
Barthold v. Germany, Judgment of 25 March 1985, at para. 55-59; Dudgeon
v. UK, Judgment of 22 October 1981, at para. 53; Open Door and Dublin Well
Woman v. Ireland, Judgment of 29 October 1992, at para. 67-77, 80

DYIAPN PNPO MO NYNAY IWNRI D) NOPNTN DY T NN YOR PTN M2
NP9 AN DY AYMNN 19NN NPDAY N NWYNID 919101189 1 yoa
Lithgow v. UK, Judgment of 8 July Y7 .1°09pIN0T 19202 MNMIN NN NN
1986, at para. 120
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1920 DPDY MI9D IPNY NN NDNNT DM YN D)
WON AP NN DN NPRYI MPTNHN 2D PTN M Yap DYNN
T2 . D0NTHD PIPYD NN QN 191927, IYNNYH 1YN IRNN NN
12N DY MDY NONA IPOY WNR Ashingdane NYI91 PO HUND
UM KINY NI JPNND 1PAYND NOY DOINNN T NNYD YIVNIIDI
2 OUNNNY

;MO2ND D919 NON NLOMN NPN MNIWO YN MIT 1IN
720 DIYN NAPNKY' DWHN MRY 1IN YNNWNI MY WN
DIPNI MINVND NIYYN NITON ,NPTHN T8N DPVIVH NITON
TNON,DIPN 991 [...] 'OANWYD VI NDINPN YINN Y9 P
039D NIMNY NWNN NN NN IN NI MOV MODINY
A [L.] M0 YV MNn DXY2 WIOY NI 9PN IN N1 J9INA
NPN NOT ON L1 P09 L6 PYD MNINA TNy NY 1D )2 Y
13 NN DY 20 DN PR DN ODIVND TV DTPY NYPIN

.DOw NWYTNIN] PYND DIVYPANY TN 1920 VPNV SYSNIND

DM NPIYN MOAN DY NDIND YN DX NMIT NY1IP YN PTD M2
2IPIOINY 1 PYD MNND 14 PYDA VAP NODIR) NINDNRD Y9 DY MINNDN
DN PDAN 2WN» N DNYTY INY ONY ,PT0 M2 DY nvwvd (1270
120 OIND PAONTN DN DY NIV DOV NPDON NNIWH MININN

%923 NOYN PPIN NWIDD YIP) DWNY T .1 NYINN NYNION

‘Certainly, the right of access to the courts is not absolute but may be subject 56
to limitations; these are permitted by implication since the right of access “by
its very nature calls for regulation by the State, regulation which may vary
in time and in place according to the needs and resources of the community
and of individuals” [...] Nonetheless, the limitations applied must not restrict
or reduce the access left to the individual in such a way or to such an extent
that the very essence of the right is impaired [...] Furthermore, a limitation
will not be compatible with Article 6 para. 1 (art. 6-1) if it does not pursue a
legitimate aim and if there is not a reasonable relationship of proportionality
between the means employed and the aim sought to be achieved.’ Ashingdane
v. UK, Judgment of 28 May 1985, at para. 57



1PN DX YIAPY 1IWOROY TN MNN NIN NINND NIIN 2N
DPIPNT NI NNN DIW1Y 1230 NP ,NNY DN DIDN
DNNNA Y PTD DA OY PHYA .14 PYD DN 190, DMININN
mM»TN DY MLAYN NPYOLPIN DN WINY  MINIPYD
7PN 1INANN DX 19 DNV DN PNIPY 2D, M) DPLIPINT
727 DX TN W A0 YDUPMIAIN DIDA DY NPTNND MN)
INSINDY DYONN P22 12 DN NND NN APTSN DY INvPp
293 7772 OHINN MNIPYI MIAVYNNN TINND )N OYINNRN DV
IYIAPT MO WININD WP 1IN NNY DN .NPLIPINT MIINI
GURD D) 99 14 PYD IR 1P90N OTPY P ND PIN NN
VPNV FYSNRND P NPHTN BY P20 DN PRY NI NOWD

7.ow nwxTN] PYND DIWPANY MYINN a)

oW NPPIN NN XD NPNTHN PNIPYI 1A wanwn P10 may oinn ny
PHN MAPNN DINNRD 15 PYD .INNRD MNNIN (derogations) NN
DY DMNNN NN MNIND DIPN 23N IN INNDND AN NN MPTND
DNNNA P IN)10Y MOLINT MNAPNNNNHD PONH NIND ININD »N

‘It is important, then, to look for the criteria which enable a determination to
be made as to whether or not a given difference in treatment, concerning of
course the exercise of one of the rights and freedoms set forth, contravenes
Article 14 (art. 14). On this question the Court, following the principles which
may be extracted from the legal practice of a large number of democratic
States, holds that the principle of equality of treatment is violated if the
distinction has no objective and reasonable justification. The existence of
such a justification must be assessed in relation to the aim and effects of
the measure under consideration, regard being had to the principles which
normally prevail in democratic societies. A difference of treatment in the
exercise of a right laid down in the Convention must not only pursue a
legitimate aim: Article 14 (art. 14) is likewise violated when it is clearly
established that there is no reasonable relationship of proportionality between
the means employed and the aim sought to be realized.” Certain Aspects of
the Laws on the Use of Languages in Education in Belgium, Judgment of
Rasmussen v. Denmark, Judgment of 28 D) W9 .23 July 1968, at para. 10
November 1984, at para. 38; Inze v. Austria, Judgment of 28 October 1987,

177 Npvaa 55 nwn 995 | Lithgow v. UK ;at para. 41
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YITN DX NPT NP2 .A8ND DY IMNT DY IWITTN NIND NTIN5
,Brannigan nw193 ,5¥N5 17 .0IPN NN NPNTND PNIPY 29 DY NN
IUNY MV NNDINY DYPN DYWO IPYPNN YV NNYPIN INT Nav
YIPY LAV M0 NIV MIANYNI DXTIVNN DXPNY DY DNNIN NN NNNT
PHNY WONR ON NYD NYN PITAD NPTHN NN IONN NPNTHN PIPY 2
TINNI MNDIDT NI INYNIOY YNNI TIIND D 3NN OYSNND NN
291 MLVP XN

INDNY DIPHD 2 NI DRI PIPYL BYI PTD DA 0D
TINNI NINNDT MNIT P2 NN IWORY MPONT NN DDIAD »TI M)
oYW DLV NYAN B HPDN NIMIDA ((DYY MIIN) NPV MIIN
P20 MDN 212N MNRNY VI DY DIVIND P POND D ,PTH M2
— Rees nW192 ,5Wn5 .NONI MAINI 19197 DIOIWN DO NN DIDIVIN
VY DO DTIYD DN TAWTA JPN0 KNIDPDIIL DY INYpaAd NpoyY
NPVIFD MITN P NHY PRY PTI A YAP — NIAPID N DX 1IOXY
71°1L°922 TNNIN DTON MTIYN DIV NN DX MIYD MDY NN
NYTHN) MDY NPYI MDD MIAINNT NPNOMIND MIDWNN Y1
DXAVINN DY DOYOIND DIPVI DY YTN NRND NP N> ATV MYV
P NPHYI MTIYD NPANY NYTN NI

oY NPNDRN PIPY DX DONNDN IV YOYPNRN PTN M DNT DY
MLDY PRY VIMN NODINI INYTY TNTHY DYV I DMIPY DY NOINT
YNNI TPIN NPY DOV YT PTH DA, MINK DX .10 DIV NN
5mnT1 >n52) NN *nva

WA Y10 .Brannigan v. UK, Judgment of 26 May 1993, at para. 54 Y¥n2 N7 58
nya ,51 nIyn 925 Starmer ;81 'nya ,51 Ny 9299 van Dijk and van Hoof
171

Rees v. UK, Judgment of 17 October 1986, at para. 37 W7 59

Nt 992y .Chahal v. UK, Judgment of 15 November 1996, at para. 79-82 60
TPYA) WX TPV AYNAY IYIPn DX DrDTND PNIpY Dw»n NHY IWOIN
MONT ANDIT NON) D2AWN IN OWYIN XNDI DN NN N VI NNNDN
95 DY NN PPN DNPPY APTSANIY WIY IN DN PI 19V (DY DY
Ocalan v. Turkey, Judgment N7 .D>MDN WY IN DM 12WN» 0N 11N
of 12 May 2005, at para. 182: ‘Handcuffing, one of the forms of treatment
complained of in the present case, does not normally give rise to an issue

under Article 3 of the Convention where it has been imposed in connection



INiT'yn 7w 021N

DM IAPNN PTN A NP0 NPNTNRN PIPY DY 332N DIPHN N
DNNIAND DANTI MWN MNNIAN DY NNTO NDOWYI INPID PN DTN
SV NPYD IN HINIWI YPOYN LAYNT MDA DY INPIDIT DWND INNINY
PHND DNDN DY MY IX NMYPN D) 20NN DPNPTH PT ONa
MINWN NONYW IR ,NNIT NIPN DOYNINNT DIDIVIND P2 N Pa
NPOY WN McCann NWI92 DUND T2 .PNYN MNN %95 ,NIPNRD 1IPNN
WOANNY NIV DOTIVN IIYND DXTRPN NV SYSHN DY DNPNTNI
S IMYNAN NDIWONY NYITH DN PTN 1A NN ,D0TIWNN DY DMND
WP NN ©.(‘strictly proportionate’) PN MONTH XN NV
YN PRND MNND 2 PYD OW PHNNND INONN PTH P2 X9 yan Mm
Y (‘absolutely necessary’) PvVIZND YIM 1370 OX P OONY M
YT PIN TP PONDN PRPO MO NYNOY DOYIND DP NI NN

with lawful arrest or detention and does not entail the use of force, or
public exposure, exceeding what is reasonably considered necessary in the
TIPNI JPOY PMIONIY NNMNIN MINSN DN ,D»T NpaN’] circumstances’
TONNA SOV PYINND IWNI ,INRD 3 PYD ITHA 595 TIT2 DO NPNX NN
A9IYN PNDN NOWN IN NI VIDIY 1IN 1N dPIN AONND N ISYN WIN]
WY WO POV AWITIN NIPNNT MDIT XIND A0 1IN AWMV N DY
M. Nowak, ‘What Practices Constitute Torture?: US and UN Standards’, 20
Hum. Rts. Q. (2006) 809, 833-834; M. Nowak, ‘Challenges to the Absolute
Nature of the Prohibition of Torture and Ill-Treatment’, 23 Netherlands
Q. Hum. Rts. (2005) 674, 676-677

95 McKaskle ;82-81 'nya ,51 nyn 9299 ,van Dijk and van Hoof w3 61
49-47 "mya 51 nwn

de Freitas v. D) W7 .840 'nya |10 19yYN 9290 79M0 72 8732 Dwnd WX 62
Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and
Housing [1999] 1 AC 69, 80; Libman v. Attorney General of Quebec, 1997
PT 2O DY OYNNAN N0 Sv NnNTY .Can. Sup. Ct. LEXIS 87, at p. 47
DM A PND NINND DIWND NN NPNTNN PIPY NN DY SNPTH
A v. Secretary of State for the Home Department, [2004] UKHL 56 w9 DTN
SINY 9% MINTRN DY NIV DXTIVN DY [zl SN D»ONIN DIIXYN IVYN)
LD PN 12 D ,NDM TPOINNT KD IRNIND 2N DYDY WOIN

McCann v. United Kingdom, Judgment of 27 September 1995, at para. 194 63
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% DINNNN DDIVYNA PO DM Pa (‘fair balance’) i PHND
P ND WAVUND NMYY 220010 YYSNND NYID DD DY IMDYNY NN
YXIINT PON — DOWNINNN DIDIVIN P NMITN PA PHOND INSIN DY
IV POND DNDN DY NNPN DY D) KON — DPNTHI PNIPY MYSNNI
12 WNDWN PN

PIN M DY INPIDN DXNI DRNIAND XIDN HY NYPHRn NN LN
2IPYYW DNNN NPIVPITA PTN M2 DVIYY AN YIDWYT NI INPNRN
PIN A 5Y IMIIWND NN 12NN (‘margin of appreciation’) NyTN
DTN MDY DY MO NOVLNY YN 532 MPTNN DY NYT Nprva
DOWNNN DIDAON PTN M DY IMYION INKR PO C.NNI Mapn
MPONN I RPNT XD 2D DIWY DTN NN DN DYNMN
2POY NN PHND NOY IMVIN D NOX NI ONTN OYNNINI INTIY
P20 MDD P IR PHOND IWNRI NPPTNDNT IMYIN DV 1NYT
TN 02 5V INYT DHiprva DXIANMYNN DXDIVIND

DOY»ONI NY NNIN PTN N2 DV INPIDAN XIND VAN 12 9 DY 9N
AND ON DTN NI VIV TONN KXY SNPTHN SYSHND ON MIAPD
DAY D»212) DIPNI DPNTNN PIPY DIWNS DIXIN) DN [Y NNIN
MDY NO2NA DIMINND DIMYRYN NPT ONPIW DY NYIANN N1THN
NN DOPYTISNN DPIWIY NI 0NV N8P 1IPNI DXXINY DN DN
NYNY NN DINIINY TYA ,001°20 XY IN DWIDP DN MN NON
Y201 DY G0N DPIN NYN MNNIND 1 PIXY ¥ “.OTR NI NN

Sporrong and Léonnroth v. Sweden, Judgment of 23 September 1982, at para. 64
69-74; James v. UK, Judgment of 21 February 1986, at para. 50; AGOSI
v. UK, Judgment of 24 October 1986, at para. 52-54; Jahn v. Germany,
Judgment of 22 January 2004, at para. 82-93

Sahin v. Turkey, Judgment ;82 'nya ,51 NIyn 9299 van Dijk and van Hoof "7 65
P2 wp vy N0 (Greer) 1 10O .of 10 November 2005, at para. 51
9273 DYNTN NNINI WHRNYND DX NMD YNPRND PTN N2 DY IN»D)
DT I9IND .IANN MPTHY NYT JHIPOY DNNN PRYND NN P NNHYIY
NIPYN DYANN ,MPTHN DY 1LIWIN WAIN DY NN P NN LIVYNI M2
DY 19IND IWNI MPTNRD YWY ININ NYTH JHPIwa 179NN PIAY ,NPNTNN
217 'aya 16 nyin 925 Greer WY .DVPNTRN NNIN

Thorgeirson v. Iceland, Judgment of 25 June 1992, at para. 63-69 Y¥NY NI 66
(VI PO DY 1559 192y IPNIVWYN MNION DY NITY INNIY NYwIN)



PN BRI TNSD PN PTN I DX NV DMYY DN :DH11) IPNa
NI DAY DVYY PHON — “DINNNN DXDIVIND PIAY DIIWN PA
D) DI RYN NNAN DY DNYYINY NN %Ir019w DHDOPN DY 1I9N
.D»TOMN ONPIYN

,OTN DT OPTI INHNNN YV JVAYN (Starmer) MIVD P
INPNTN NN XN PTN M2 NN DOWHYNT NY AN NYIHNN N
DTN NIDT DY NYVIPNP MDDV

NI DTRD MDY DYDY 'MPrapmI NPLINDTY MDD SV PYP (N)
192001 PYNNN

NS NNYNOY NJDN DY NITYN ()

TONN DNHONI WPNY DIND ONPONTXING DYSNHN DY ONYP ()
.MvoNNN Noap

Y0 D3NN XD NDNNY XTND YTYNY MW OV 0P (1)

MO DY NMNHD DOXY DN PIRND NP OYNAN NVIPIN MDA (1)
. POIMNMOIN

NPV DOWNN DN NYYND D3IIIN MWYN MNAD DWNN 2D WIHTND W
SV NP0 DOOYMN DN NON VAP T0SN J9INI N PN PTN M2 DY
LPVND IO . N0ANNT MDD DY IMNINY NDNN DY 1D PPINTIN DDA
TIT2 DWYN — ONTIIND MM DY PNV — HWOWN MwNn NN
8 PYDI MMNT NP DY MY DY PPN NPNIAY Wpa HO5
TOD MY DY DNN2Y NINAYN MND  NPVIAD MDIN) AN PNN NINND
D990 9N MDY 0NN T2VTH ,INIVD DY INIYLY ,NNT DY .(PANI N
DVPNTNN PIPY IN QWHH PTN NIV NIPN 931 OINND 1PN WIRY
TN PPOYIY MDD DN P PTN M2 PYRIN JNIAND DNHDNI

DMWYV DXDIVIND MNP NN DTND MIT IN DD nvpan
HOLMDIN NOIN DPOY DY NNDN 19D DIPTIIN DIDIVIN YN
7DD XY MODID MAYPNND NINNI NMINN NYINN MRPDY NYIIN)
NN PYTSN PN MPTSH NN OV PPYN ONY (DPIVOR MPTSN DY

.286-284 'nya 51 NIyN 9P¥5 Powers NI 67
.293-292 'y 0w 68

.176-171'mya 51 nyn 9299 Starmer W7 69
174 pya ,ow 70
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1YY NMPHRY - Sunday Times NWI92 59N 72 L. MDA Y9N DNY
095 Y9N DY LAYNN A PPV TNV YYNIY SV PIY DV
NWI9 DMLIVYNN DIIONN DY MIANI NITO ODID NILYN) NN TP-DN
MNINA DXN HY VINOY DY DX DO DY YTONY ,DOYyTonn » 1
9y NINDI MR NOAIN 4D PN A YaP — (1PN DOPNI MINDH
MND ODIN L(LAYNN TP DY ITHYN DY NNN) PIPOYI TPVINMDI NPTSN
MIIANDNM PTIN NIPNRI MVIAN YN DY NI TVIPHPD IMDWN
PN NODIN ,DOMYN MYIN DY DTHYNT 9 DIDIDIY 101N

DTN

NOV ,TII0N DY DX MIAIPN MNAWND 1PN PTIN 19pna
NYTI MPN DIVIN ,DMVINIIN DIPVIYNT DIPYPY DY P
LDMIYANT MNINOT DD INY PRYD D0IIY MTNVD DD NN
IMDYN INMPN 9IN LT YDHRD DX )0 2DWO D IWIN
NN 90N INIONY NVINY MXTNA 7PN NI DN PI,1NIPNAN
oY PRYN MDY 951 awnnna [..] 'hoswin mwan mony’
PO PTN 1A WD DPY0 65 NPT NININNT YN DDA
q3)% 127 PNT ANYAN TNEN DY RY NNHND RWIN DYDY
PTN DY .INNI IMYNYNI V2 YAINI NN DIVPNA HY
MDD PN RD DIMYN DY VOINY MOND MDONY XIN YIIP
IR TPDIND DN NPN 19NN .(2)10 YO DNN MP aon
DWY MLIPINT 1IN NPNIIN NPN DY NI ;1WNY WP Ay

25w nwxTnl DVMVN MYIN MIND DY NPHY

Buckley v. UK, Judgment of 25 September 1996, at para. 77; Jersild Yvn2 Wy 71

v. Denmark, Judgment of 23 September 1994, at para. 31; Vogt v. Germany,

19yn 925 Powers 18I 12 Judgment of 26 September 1995, at para. 52, 61
.267-266 'nya 51

‘In the present case, the families of numerous victims of the tragedy, who 72

were unaware of the legal difficulties involved, had a vital interest in knowing

all the underlying facts and the various possible solutions. They could be

deprived of this information, which was crucially important for them, only if

it appeared absolutely certain that its diffusion would have presented a threat

to the “authority of the judiciary” [...] Having regard to all the circumstances

of the case and on the basis of the approach described in paragraph 65 above,



NDNXIN D ONPRA PTN A Yap NN NN NYIHT NINT NNV
NNNY DNYPN DRYLN ,PINY XINK DN PNV MNNION MDD DY
5 DDIANN SNTR TYS NN ,NIPTHN DY SOIPIVTM YNDNN NPNIN DY
3. 072901 DOVINDI DINPY

TNV NPTHRNY DPTINN DY NOPYN NN TIVNY NI 1D PINY v
1720 N2IYN DY NPITSNN NN DDA NYTHN OX P PTN M1 N0
T3 DYDP NPN DPIDAN NNT DY) ERWII MNWPN MTIYD DV
M DY IMNT  APTHN PIAD MY P OODMRIN DOV DPIVN NN
120D S INVLIWYY )3 DY I (°.ININN DO NPNIN NNAN V) DHVIN
DTN PIAS MMNNN DTRN MIRA DY) DAXY P2 Wp v (Greer) PN
NN DOWIND INN OYSNND DY PID DX DDA ¥ DAY MIANDIN
B RN n R Rl

12 WANWN DTN DD ONPRN PTD DAY WD IwHNn nan
HPP NN PN DTN DM Oy MY DY 1NN NPNI NNONI
JNANA IITH AMNS DTN NN NNYIAY 19ON DY NITYN NN IN
PY9) Lawless DWI93 PI0 PO 7950 900Y MNS MIYNON N9ONN
,D00130 DINYN DY DNYPIN POYY DWND (PTN DA DY PYRIN PTN

the Court concludes that the interference complained of did not correspond to
a social need sufficiently pressing to outweigh the public interest in freedom of
expression within the meaning of the Convention. The Court therefore finds
the reasons for the restraint imposed on the applicants not to be sufficient
under Article 10 (2) (art. 10-2). That restraint proves not to be proportionate
to the legitimate aim pursued; it was not necessary in a democratic society for
maintaining the authority of the judiciary.” Sunday Times v. UK, Judgment of
I 1PN NPT NN YIDIWN Sy NNP>3Y .26 April 1979, at para. 66-67
R. Higgins, Problems and Process: International Law and How We Use W9
1t? (1994) 235

Refah Partisi v. Turkey, Judgment of 31 July 2001, at para. 83 73

9y5 Vogt v. Germany ;31 Npvoa 71 NN Y9 Jersild v. Denmark WY 74
.52 NpDaa ,71 NN

.219-218 'ya 16 nyn Yo Greer 75

205 'y1 00 76

Campbell v. UK, Judgment of 25 March 1992, at para. 48-52; Swn> Wy 77
Informationsverein Lentier v. Austria, Judgment of 24 November 1993,
at para. 39
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YTRY N9 19V NPT MIPND NN ANMD PRYD MDD I Yap
NS NMIYND ,MTPA0 MANON APTHN MWD

MY 97300, P TN 72 SY 1T PP AWNNNA ,NNT 992 DN
DYND DY TTINNND NNORNN NPN DN DTN NONN 1D 1957
VAVYNT AN NI TIDPR DY INNAY XIIW 1N THIN
DM VOYNT NI NIIWN VAN N ,DONIN DMV
DXPXODN PN NY I3 ,DPNRIND VOYHNN NI N DXTNPHN
NPNIT PR POIM IOV 2NN ITOY DY NVOWND
IRA 5S¢ MYy DaNynn DTN NYYIN TNND MXININ
PN DY DI OOYPA PN 1% HIIND MNP MNP D
12507 Y XNHDNY YN MNP DY SODINIVM INYNN INISD
POV WY DON MNPV DTV NI ITDVIND DY
713970 MY NYYND NTPNRNN TIDPNI JMDYA TIDPN N1
MOIN DY NYPNY 9D DIWIN NNMN 21230 T3YN DN MYIWD
MYP MY NN NNMN DI NIIDI DN ;MPPADN NN
nNRNHD AYIITH NTND 72YN ,NMOS32 IYDVIND DY TN
DOYSNND PO TN GRY YD NHNAND YN DX ;0VPNN I8N
TIOPNI IWNY ANND OY THINDND WX N 1DYNS 000N
NPINY ONNNA POTIN ISYNN )0 OX [T NI ;1957 mva
m>¥aa aNNYNo NN DTIVNN DXOI9 DY 1940 MHVH Pind

5.0 NND XINI SYNNI ININN MIND N N0

‘Whereas, however, considering, in the judgment of the Court, that in 1957
the application of the ordinary law had proved unable to check the growing
danger which threatened the Republic of Ireland; whereas the ordinary
criminal courts, or even the special criminal courts or military courts, could
not suffice to restore peace and order; whereas, in particular, the amassing
of the necessary evidence to convict persons involved in activities of the
IRA and its splinter groups was meeting with great difficulties caused by the
military, secret and terrorist character of those groups and the fear they created
among the population; whereas the fact that these groups operated mainly in
Northern Ireland, their activities in the Republic of Ireland being virtually
limited to the preparation of armed raids across the border was an additional
impediment to the gathering of sufficient evidence; whereas the sealing of
the border would have had extremely serious repercussions on the population

78



NYY DOMNN DPMIN DNNIAN 0N DNWYNIN DNNINND NY Tiva

/O2IV3IN WPN JNIN) DIORIWT NPXDT DIMPN NPNTNN MININ
WOOUN MIVNN NNIN L(MNI TIYNI NMON TN NNRNND NN
Sy 09N DMINTINIY DNNIN DN INPRN PTN M YONY WM
NIYNI XXAN APTHAY 21NN PN NIPY PYOOHYN MIWN NN 19
.DMYN DOYSNN XNION DY MOLONN NYAP NY2 DTN NI NYNN NN
mMMN Sy 005 7135 POLVYN DMWY DY [ DIINDN DIPNA T
DOUND T NNYT DIPOw DOYaND DN PYNN DMDNA MIONTII
AN IWIND NN NN NI9N NPTHNY PTN 1A pos W v. UK nwiaa
DN XWRD DT> NPON DY NVINNN TONNI WHN DY MIANYH DN

NPT PN NVHNNN T

192 PN OIN VNN DMVT MXNN Y91 N 8 PYD 1IN
MPRN MYIN Y MOLONNN NDAP TPONN PIYA Y191 T
NTND ¥ TINMI NVONNN 12D DY WavnD NOY D13 1N
1991, TPTINTN NPNY O1VINTT DIPIY DY NDDIAN NVINNNY
PTN DY ONYA TIO DXNNA .NNTID DTN NPNI MY PN
95 NJNOY 11D 19N HMINN NIN ON MIAPY 2T TPoNa AWNNinD

7,010 PN 8 PYDY DIDIVIND NN T2I9) NN NI MDOIN

as a whole, beyond the extent required by the exigencies of the emergency;
Whereas it follows from the foregoing that none of the above-mentioned
means would have made it possible to deal with the situation existing in
Ireland in 1957; whereas, therefore, the administrative detention — as
instituted under the Act (Amendment) of 1940 — of individuals suspected
of intending to take part in terrorist activities, appeared, despite its gravity,
to be a measure required by the circumstances.” Lawless v. Ireland (No. 3),
Judgment of 1 July 1961, at para. 36

‘It is true that Article 8 (art. 8) contains no explicit procedural requirements,
but this is not conclusive of the matter. The local authority’s decision-making
process clearly cannot be devoid of influence on the substance of the decision,
notably by ensuring that it is based on the relevant considerations and is not
one-sided and, hence, neither is nor appears to be arbitrary. Accordingly, the
Court is entitled to have regard to that process to determine whether it has
been conducted in a manner that, in all the circumstances, is fair and affords
due respect to the interests protected by Article 8.” W, v. UK, Judgment of 8
July 1987, at para. 62

79
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DNVONTIIID MYOIT NPLINDIN NDINN MNP TIN ON XYIPO W YOvn
HYION PIST MNIPY DN PPN MANIND) NPNTHRN PIPYY IN2IN
JIOIN DN NN (DPORIYIT VAYNT NVIYIY DNPNT VIYNI DINMN
995 MO JPONR MNHND MYOITIY N, NP THN DY NYTN DI1PPw nHyoan
8 9y N MINNI

oY WIAXN APTHNY YNT PTN MA OYIIN MYND NN NHONI
ON DI IMYSNHND MDD DY Y0 DI1%) T MORNHD MY
1915 .09>201 DIYSHIND DY 1N XITPO NN DY 1N NYI9) DMWY
DY X IN VIDY PMIND DIYSNND DY 19931 1D DO MWV
DTN NN MITN DY NNONY IRTIPVY D»ANON OMOMN ONIMIN
N NV Sporrong and Lonnroth N9 SWnd 13 .10NT0) NXIN)
21N TYINK 21DV PN WN NLY DYPIND TYINN TON DY INPRTN
TN A YA TN NN 1NN IN NLYN

PIND DPYNI MIPY DX DONY XN 1IN DIYSNND MITO DY
MYIITN P2 PRPO M DY NN P2 NIYD I 7P POYY
213 HVIN VI AN INMNAD PIADY DY HDYIN DIVINA NPV
DNY MM OR P9 ODOVNY WMDY PN DIV PTH T2 SWON
TN I WINTD IN IYAPIY AT 2P0 NN IEPY NIVOND
9 PYTY NI DN DPIVON Y TNIVN TN 9OV N:pn NMING

25w NWYTAN] 1IN MIYIND NN

O ;McMichael v. UK, Judgment of 24 February 1995, at para. 87-92 0y w3 80
.55 NP9 ,64 NN 99¥Y L AGOSI ;76 Npoa 71 NN 9299 Buckley

Klass v. Germany, Judgment of 6 September 1978, at para. 55-60; w7 81
Brannigan and McBride v. UK, Judgment of 25 May 1993, at para. 62-66;
Tinnelly v. UK, Judgment of 10 July 1997, at para. 77-78

‘[T]he two series of measures created a situation which upset the fair balance 82
which should be struck between the protection of the right of property and the
requirements of the general interest: the Sporrong Estate and Mrs. Lénnroth
bore an individual and excessive burden which could have been tendered
legitimate only if they had had the possibility of seeking a reduction of the
time-limits or of claiming compensation. Yet at the relevant time Swedish
law excluded these possibilities and it still excludes the second of them.’
Sporrong and Lonnroth v. Sweden, Eur. Ct. H.R. (Ser. A), No. 52, at para. 73
(1982)



Sy NOVINN N2INN NON YN JNANT DY IMYNY NINN MIYIN DT
MM T DY MOVP MO NOYN DY WPNRY INHD PN MPND MPTH
SV NATYN 2019 D100 IRNNY NPPN TON MYSNNA 7IVYN N NIN
M PA NPTHN DWW PONIY 12NN DN PIND MUY WO N»Na
DINT OYNDA TN N DY IPITINY DPNNVIAN DIDIVIND P20 OMND

NAN XD PTD I DY INPIDA YAINY OWININN Mvnn 1Nan
NN 9 ANTIN MO DY (‘the very essence’) 'NMNN DY NN
NN YND2 2WNN MITN DX YYD MPRNY OTR MIT DY 102,
F v, Dw191 #0900 Np s D00 NYap) Nnwow moonn DN D)
SV N9IPNI XWIND WIN 12) DY IMDY NYNY Yap) ownd Switzerland
IMDT NN NMRD NI IV, TN 192N PN VY TIND DIYN VIV
nwIaa B.min 0t P92 MY DY XYPID AYTNN DR N DY DMIT DN
N MIN’IAT OMINAN MNVIYN TN TYIN NPV ¥ ¥AP) Broniowski
NOVM OVDINMIPI NVOYN I WPNIY MYPIP DY DOV NND
NP NTYYNI 199 OMINN NYIAN TPON DY MYPN NPVIPIPI MON
VNI DY POIA NDP0NY MIXNN 1 DY), IMYN DY PRPN M DY 1IN0
NYI9 MDY E.N1NTON dNDA 1N IMYN DY 1NN DOV DY PRPT MY
PNIND XY ,MTPNAT DPON NYIAND DY VININ MO I YapP) Hirst
¥ N30 omat YW DTN dNYa 1D INDN L, NVYONRND DIPMIDO) Pa
MNNT MIVAND 1YY 7 XND WPAN SWINNN MYN JNIN I NION NI
.DINNN DMNIIN DDIVPX OVYPP OWY DTN IMDT DY NP THo
2WVYN MIN DY NNIVIAD NYYND NN NI NIND I IO IPIN
2DY0NY NYPIAN NPTHNY ND2NN DY NNPHTHN NN NI0N2

Nachova v. Bulgaria, Judgment of 6 July 2005, at para. 110; Giile¢ Svn> w7 83
63 WD 99 McCann jv. Turkey, Judgment of 27 July 1998, at para. 78
163-161 MNPDOI

Mathieu-Mohin and Clerfayt v. Belgium, Judgment of 2 March 1987, at 'w7 84
.264-263 'ya 51 1y 9299 Powers WA 39 .para. 52

FE v. Switzerland, Judgment of 18 December 1987, at para. 40 85

Broniowski v. Poland, Judgment of 22 June 2004, at para. 182-187 86

Hirst v. UK, Judgment of 30 March 2004, at para. 50-51 87
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DTN NI'IDT7 NTINNT'AN NIDND 2.2

ORI MPTH DA WK DTN DD INPINN-PIN MINND D)
DPNA .DPNTRT PIPYY NYNN 1NN NI PN Y TS ) PPVIHN
WA B UIPInT 192N MXONI OW MNIPYY M XD M
8 (‘strictly required’) »PT 19INI MXINY NOIN MDIDN MOV
NOW WITO POTN NMDT DY (“arbitrary’) TOMMIY NDN DY NOOND
NPION OYPP TN DT NMOT DY MOVINN MOANT YIDYW NYY»
D) PAPRN DYDY NNITA ,AINT DY L300 NIYO NPTHIY VNN MINN
NP (MIPPINN~PIAN MINND DI DY TP NPIINNR"PAN PTH M3
DINYN NN MINDD N ON DPRDHRN PNIPY NN

INNIPY NYWIN MApYa NYNYNn ownd  Herrera-Ulloa nwA9
927 DX DD NIN WY ORNDY PPNN WA ¥I0 PO NIV NP7 NODIPN
AN NP NVLDIIP DY LVVIYT TN MIPNY SYYND MTYN DY ONPP
TOPYINNTPAN MINN 7PIONN YD PTD M Yap T PO .NNPNA
ZNVPDTNN PIpY DY 1mv» NN DX N2NN 'IPVIPINT 113N MNNYYD
DIDIT KW DTRN DY YNDIN YTHYN I PT 12 120 PHYN MM
2Y2)W 'PSN VPN AN NINN 1OV IVXAN WHIN DY NTNYI 1NN 21NN
WITN 12 DY IWN NI OWIN DY DNNIINNID YN YNDIN TN DX
PRI MTYNN MNI) NN NIV ONNIYIY MMIPNN VIV M DIV
21027 YOIN DY NTINN NDAN PRV MDDIA NP DNPP DY NN

American Convention on Human Rights, 22 November 1969, Art. 15, 16, 22, 88
/A CHR :19n9) 1144 UN.T.S. 123

NYWA 5NY AN PYO NN IPIINR"PIAN MNND 27 Pyo /A CHR. Art. 27 89
.1NN5M OYPN

I/ACHR, Art. 4,7,11,20 90

I/A CHR, Art. 30: ‘The restrictions that, pursuant to this Convention, may 91
be placed on the enjoyment or exercise of the rights or freedoms recognized
herein may not be applied except in accordance with laws enacted for
reasons of general interest and in accordance with the purpose for which such
20N WANY MHINN DN DPwand PN'] restrictions have been established’
)W oy N N2 MIVIIPHN DMINIY DD viddvn oY N MINND ONDNA
™MYIN0 DNNN YD9IN DIVIRN DY NN DYDY IPPMIY DOPIND DNNNA NON
[?M525nn Wwap)y Ny

0> W Herrera-Ulloa v. Costa Rica, Judgment of 2 July 2004, at para. 123 92
Baena-Ricardo v. Panama, Judgment of February 2, 2001, at para. 172



PYD NIAYI MINOVIY TRVIN DY InywIn nyY ,Canese NWI91 D)

,DOPAPI9N D»YIYI DIDIVIN NN MIPNIAL 1P NOWYND PI YN
PN N NNMN NVIAN YNN DY NDNN 2D PTN DA yap

N1N2 PNAD PO XM PIN A PT NIPHDT MDY Sva
Canese I Dy TIYT2 DO0ND ATYNY 0w DX DPTPITH
WYITH DY TN P2 DD PMINEN PH2 PV NPINN
JIMSONY 90 72¥3 PN PTI A . PVLIPIRT 192N MNP
PYO NND NVIIAN YN DY MOVINT MO DY JRPPIN XM
DILYN HY INDPP NN NNV INIPIIINRD INND (2)13
M)W MOYN NN W BN .MYNN NN PITIND YN SNDN
mMatn HX MN NN NAYNA MNAY ¥ It NIVN MPYND
PINAY SVND  MININD PXODN XD N AN NHON NONY . NINNN
P2 NPOYN MIANNY NI DY ;78T IN NN YIN XoNN
DYTYY DYDY IPTSND NN NPNY DY ,MNKN DY TN
YNIANN TNIN DY ,DMDYN NND 919222 D292)N DO DOVPIP
Y2019 12 SN ,MVIND TYN 13 PYOY M N INDN ININD
DYYNI YNNI WITIN 1O INY TT PYDI IWIAPN M NN
DOIN PYISNY DIVPND ONDH DYDY YN DY, MINN
NPYNY AN N VY MHON NAVIND PTINNA NNRMINI
NV YIINY MAITD HY 220PANN DIYNA IWANNA D35 MVp

2 Dovw mwxTnn]

‘Owing to the circumstance of the instant case, the Court considers it necessary
to examine in detail whether, in order to impose subsequent liability on
Mr. Canese for his statements, the requirement of necessity in a democratic
society is met. The Court has indicated that the “necessity” and, hence, the
legality of restrictions imposed on freedom of expression under Article 13(2)
of the American Convention, depend upon showing that the restrictions
are required by a compelling public interest. If there are various options to
achieve this objective, the one which least restricts the protected right should
be selected. Given this standard, it is not enough, for example, to demonstrate
that a law performs a useful or desirable purpose; to be compatible with
the Convention, the restrictions must be justified by reference to collective
purposes which, owing to their importance, clearly outweigh the social need
for the full enjoyment of the right that Article 13 guarantees and do not limit

93
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191902 77°N2 NVPNTHN PNIPY 21N PTN N DY HINVIWI MINK D02
TNEY NPT MWD ITHYY NPANDNN NDIYON 32T TINND MNG NIYNON
0 NPTHN DY 30 DY I 0PV DON DY 10N DNY DY NN
DY2)01 SYSNND TN NOWIND P2 DN I PRIV MDD, MNITD
MON»NNN NN PN PXTNN 12 TININ INDXN DIVINRY PN o
DYV DY P MWD DP9 DI

NPNTHN PIPY DY DWW TITD MINDONT 1D Ty PNY NOIAN
INPIDAY — D1V DINPA — MDXAPHNT MIPXIDND PN 2 DY INP 092
NYDI NYTH DN DT NPNDA DTN NMIND YNNI PI m2 DY
DY9195 DYPN SYSNN I PTN M YIp DIPA NYYI NPVIDY MY
VAP OPY8 LY WANN 1IN TOMN NwIsa Lnvnmon PIpyD
MNIPY NXRD I P ,IND» SMIPIY XY DY MOINN D PTI M3
I0) 029)NN SY DTNRYN XYL INYT INND T NPnTIn mxn) Hv
YIPY YNV PIPYD DN NPDTND PIPY DN PTN DY DY D010
PTRIN TPAN KO PN NPN DINNIINY DN P 73NN 2D

DYan DXIANN Oy DVVYND I MJAND NPNYI PN M»TN
DY P2 PNIAND TERYI APTHN DINT DY DX NN DIYNAN
IN,DM»PIN N D NIND 1IN ONY A0 OOPIN DX NNNI 1NN
PDOPMIIN A0 NNV DNV T292) ,0ONNN PIAY D NN PI

6. [ow NWYTIN] DTN DMIDTT YN IONY DTN

the right established in this Article more than is strictly necessary. In other
words, the restriction must be proportionate to the interest that justifies it and
closely tailored to accomplishing this legitimate objective, interfering as little
as possible with the effective exercise of the right to freedom of expression.’
Reyes ) W1 .Canese v. Paraguay, Judgment of 31 August 2004, at para. 96
v. Chile, Judgment of 19 September 2006, at para. 91

Judicial Guarantees in States of Emergency (Arts. 27(2), 25 and (8) American 94
Convention on Human Rights) Advisory Opinion OC-9/87 of October 6,
1987, at para. 21

‘Juvenile Reeducation Institute’ (Paraguay), Judgment of September 2,2004, 95
Lépez-Alvarez v. Honduras, Judgment of February 1, D) W7 .at para. 228
2006, at para. 68

‘States may not discriminate or tolerate discriminatory situations that 96
prejudice migrants. However, the State may grant a distinct treatment to



™M1 Y INPXDa D) DTIX DD SN DNA PTN M2 DY INPIDs 15
NDITINGI NIANDN NPN DPNTHN PNIPY XY NPYIINPAN PN
IN/Y TIDING INYNOW SYNNIND JNAND DION1IN PTN OPDY NXPH NN
NHPNTHN PIPYY DONPNN DINNK TV 77,380 12102 DPNTHD NIND
TIPINNTPIAN NPIOAN DV JOP PONN PI,)9 DY I .INY 1553 12Ina
POYPNN NP0 DNWPNN DNNAND DID¥APNN RY NN YOND IWIN
5y MWV MPN NP9V MN NV Lipez-Alvarez w191 Swn9 1o
yap ,(m) 019990 DX0NN DIND TY DNV WY DY I8YN) D091 TIwN
IO THI LPIY SYSNNT NN P2 NPNTII DY DN> 21NNN D PTN N3
PIN M3 0WN TN VAP — Hilaire — NINK NWIH 4T NOPNIN P
ND2 (NI MIIYI NN WHYD DN UNIY) MNP SNYIY OYSHN NOYIN ¥
NN OHNYA NN PIIAVN 172V MDY DY ONITINTIN 1PN
237 5510 DPDTHD NIPY AV NTHY MNNDNRND MOINNN YNY 1D NNT
N0 NVINN DI DDA MTVIYN NPRIM MDOIN NIPY DY NPT
(1900 NNMY SOV NYN 1NAND NMITI)
NYWIN NOD TVINN ISYN 2D NPYININ-PIAN PIN M2 vap Tibi nwiaa
TUND INNWH INYNT TYN DX ONTHN ORI awn» DDYYaa Twn HY
I DT NY NN AMNN D009 172V YWNNY DTND NAXN TORNN

documented migrants with respect to undocumented migrants, or between
migrants and nationals, provided that this differential treatment is reasonable,
objective, proportionate and does not harm human rights.” Juridical
Condition and Rights of the Undocumented Migrants Advisory Opinion
Proposed Amendments 0y W9 .OC-18 of 17 September 2003, at para.119
of the Naturalization Provisions of the Constitution of Costa Rica, Advisory
Opinion OC-4/84 of 19 January 1984, at para. 57; Juridical Condition and
Human Rights of the Child, Advisory Opinion OC-17/02 of 28 August 2002,
at para. 47

Vargas-Areco v. Paraguay, Judgment of 26 September 2006, at para. 03 W3 97
nya P>y 9»N n»In YW NIPHRn NPPNY 1IN T8N 197 Mon»nn 108
SPYN JININ DY DTYN TI0 DININND DY 11OP NYHYI ININ XDIN INNI2
2NN 5PNN SY PHMID DINRNN

.68 PO 95 NWN 9YY | Lopez-Alvarez 98

Hilaire, Constantine and Benjamin. v. Trinidad and Tobago, Judgment of June 99
21,2002, Concurring Separate Opinion of Judge Garcia-Ramirez, at para. 13

o) W .Tibi v. Ecuador, Judgment of September 7, 2004, at para. 180 100
.69 NP9 ,95 NIV D2YY ,Lépez—/ﬂvarez
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NYN JNIN) PNPNN PTN N2 NPEU1 0PN M PN NN NN
(MY NNV SYINNN

0")'2 0I>'o .3

NVONI NPDTHND PIPYI DVHNYHY MOONNT DXANN 122 ¥ DT
DTN DMIOT MINNI DOYANVN N DWNIN 11920 YD DY Dmw»
DTIND DD YT DY OS50 PIPIYD TN NVPNTNN PIPY 22 AP IWAND
DTND NMIDT NMINNI 99 12T PN NINY 19 DY N IDIND~PIN LIYNI
WP WY THON NPYLPIRT NVPNTHI PIPYI NN YIDYT NPIPOYD
DTN NPT OYPPY 4DID OTND IMIDT NINX DV YO Pa >NION
P DTN THN XNN OTR IMIT NHDNIY RTND TNNN PIAY NPOI01
¥ T DX L1272 DWINN DY DT DIDIVIND DI P2 MIRID IND
“PIPYI DTN MMDT N12°20D70 DNON 52 TIND NPNTNN PIPY NN XD
193300 MY NN OMNN DY

IgTN DY DTYNN DN, DT NNDT 290 NN 1T M NTHY
oY NNTRY 0) O ZRPMmatm DyNIan [ nroIoy MmN ATYNm
— DM PO NONY = INND IDIND™PAN PTN NI DY DNV INOVIN
I2TNY P2 ,DTR MMIT DY N2 DI DY HNN DY PIPYL 1 THY NN1ADN
VYN YIIP IWRY P DPVINDIN NN MYNN NP

MDD IPN DTN DMIT OPTH MYAID DPMINN MNN
DYDY DY XINKD NDMP W IYAT DPNTHN DYIT DX
103 [YHy nwaTNn] D» 989010

.6 NP9 43 nwn 9299 HRC General Comment No. 31 101

Committee on Economic, Social and Cultural Rights, General Comment 7, 102
Forced evictions, and the right to adequate housing (16% Session, 1997), U.N.
Doc. E/1998/22, Annex IV at 113 (1997), at para. 15: ‘In cases where eviction
is considered to be justified, it should be carried out in strict compliance with
the relevant provisions of international human rights law and in accordance
opNn2'] with general principles of reasonableness and proportionality’
DMRNIN SV PTPITH TID TIND MY POY PPIN TYS 2WN» NP9 DNIY
MPA0 SY 0”505 MNIPYS DNNND DIND DNMDT OPT DY NPOINMOIN
[o5w wxTnn AP HTINY

‘The substantive obligations of human rights law do nof subsume 103



GUNI OTHY NaNT NNO0N NINY D N0 DD NNND D )0 DY
YT NVNTHN PIPY NNON 'D1OOP'N DNNIANN VDY DY oNHYIND
NAON HY 1T Y NNNDNN N2ND/IPNIN WPN NN DTRD DT
NPYLPINN XHND WAN TI DY G .IND 12102 DPDTHY NS IV
DMNINN NHYIND DOYODNN NY NNIN DXNWNN DTN NN 29 DY
,DY0IMDT DIDIVINY MM NDPY MLV TONA TNNN D ,DPYRIN
M DY NNDX IPND MYIDT 192NN DY NYID 91NN T MY NN
Noamn
DNVPNTHN PIPY MYINNI NINNY IWINDINY 9D DIWN Nya 13
DONIPY DY NOIND NI ,DTRN NMIT MIBKI DWIAPN DXVINN DX
NIND IMNY DINDIN 1IMNT) DIPY 1932 DN MVDY PRY DINDIN N
192 509WNN THND MMNMYPT MNNDN MDY HYND (01PN MNYI P DIN

.proportionality: it is said to exist over and above the provisions specificed’
.224 'nya 72 nyn 95 Higgins

NI9N0 DXND IMYYN N2WD DN IDINPNINI WP NN DWW SV NPNTY 104
Report of the Special Rapporteur on the Promotion and N7 DTN Nt
Protection of Human Rights and Fundamental Freedoms while Countering
Terrorism, Implementation of General Assembly Resolution 60/251 of 15
March 2006 Entitled ‘Human Rights Council’, UN. Doc. A/HRC/4/26
2Y NINNDNN NIV T NPT DY INPNDNRA YT MTN .(2007), at para. 47-55
.D»YMY DMINN D919

Conclusions and Recommendations of the Committee against Swn> N7 105
Torture, Germany, U.N. Doc. A/53/44, (1998), at para. 189: ‘The Committee is
concerned at the existence of certain open-ended legal provisions permitting,
under certain circumstances, the discretionary but significant reduction of the
legal guarantees of those detained by the police, such as provisions permitting
the police in certain cases to refuse permission to someone detained at a
police station to notify a relative of his arrest. Likewise, references to “the
principle of proportionality”, unless with respect to specific and binding
decisions of the German courts, may lead to arbitrary reductions in such
MDY MNDVNN NPVIYHD MNND DY VPPN NTIVID NTINT] guarantees’
Sv PNYI ,WHN SY NNNaN NONY ,MNNDN MDD ,MIVOND IWNI 9
170WNN YT INMY DXVIFD NNIMNN NPLIVYNT MNND DN ,NYT NPOY
MNN2 PIYH DHNDHN DIPHI YNNY NIVYNI MPINN MRNN ,5Vnd
PIPY’D 77910 INYT JOIND IXYNN 9T DY INAWN P WD 1I0wNn
SY WIONN KD NN DX DN MW MDY NYNa5 5>nD %0y "Nnnn
/1073 LaYNN XN DY MI1NNY NP0 MLINN 29
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NOINIAN 'NINT AN

n'7'7D n'y70 .1

DTN DM OPTY DTIP NNOND PIVNMIND MIINDPAN LIVNIY DIN
DY DN INYRIN DTN NIIWHI MNID WA ,DPDIND PN
YINN TIDID NYWA INX NINNON NYWIA 7PIYN DTN NIIWN DY 189D
YIVNNINN MDIND PN VOHYHNI NVPNTHN PIPY DY IMNNINN ,JINI NN
MINDTPAN VOYNI DTN NMIT DT MNNINND 13 NN NPPYN
ININ .DINNIND VIAYNT YAIY MY DY NDXAPNN N1DINDA NIANN 1IN
— 5900MINN VLIV NPDTNN PNIPY DY 120N NV NN IWINY
NVPNTHN NIPY DY 298D DIV = 119N (3I02IP) NNJI PRI DY NDIND
IPHD DN DY .OTNA DT 1T NNONNIY N 10N >asna
MMINDTPAN VAYNN DY SLAYNN NNYIN ATV NIRRT PIPY DV
DM DN DTN T O0IVN NPY 1OV NI TPYYH MDYN SI09MINN
129 SY NYNTNT NPNI NYa PIYNI NXAND WY DIDIVINI DN)
JONMDN NN
,JPDNY YTN Y0AWN PNIPY XINY 13191 INDI PR DY NODIRN T332
NOYAN DY MNNDN MM YOIPN YIVNMIND MIIND™PAN VAVNN DN
PANY WX NOND MPNN DN DN SYSHN NN DY ONIN NI
VINOY DY DMIDIND DDDIN NYNTNHT PNIPY DY DNTPIN DMV
NNIIN N2WN NN OYND DXTYPHN KN MYV X PY) D02
NPNTNN DY WD NIAND DY DIAYHPNN INVH DID N WITN DY
SV DYPIN DN N TONT NPIOPIT (DN NYNI SYSHN YW INPP)
SV NYPIN DX NP (belligerent reprisals) NNNSN Ny 51030 MY
PXPIANND NANDN PAD IIPININN P2 DN NONYD ININT MY

C. Droege, ‘International Humanitarian Law and N7 XYW 9pn w10 106

Human Rights Law: A Legal Framework for Complementarity’, 40(2) Is. L.

AN PTA P2 5 INYT NN XN N0 NN D TPNN .Rev. (2007) 310

Legality of the Threat or Use of Nuclear :3»¥99 pwin nYpin nvial
Weapons, 1996 1.C.J. 226, 240



DY (1ONY JNDNY) ONIWIN POYN LAYNRN A DY INPIDY ,NDIY
ININ WIDI IINNI NPNTHN PIPY DX DY»D NI NINN NN DY
NIPOYN DY MY TITO TINg P 0w (belligerent occupation)
DPNMINDTPAN DTND NI 2T

NN PIPY DY DOIPIVN DOYINNN NYIINI NIOX PIDY 7% PI9
TN DI PV DY NOIND 2ITIND 2IVIMNT IDINDTPIAN LIYNI
;DINYH D20 N NYINAT DININT NNDINY SYSNNI VIV DY NOINN
JU PDMIND DY MNWIND MO ;210N MY DY 9P 1 NHN
NN DY 7PPD MYSNNI 0 YN DX DYN NN WD MDD
IPXDON NN MYSNNI J7 NPVINTIT MVAYNT MIVDMN NNHNT
ODIANNY DX NNVDNA IPIYA NOR MNRNN INY WX, TPNDIND PN
NIPY OY 1MW NN I [ NINT DY 1PN YW D309 MINDTPA LIV DY
SV NP DINNTING 'NIMN NI’ NA1NHN DDA NPID NPNTHNN
NPNT DIWMD PN DIVY D309 NYYIND DDA YWa) TIDYD NV TN
MNYINIY DWMIN DYD0N NPINND NYRI NPDTHN PNIPY DY INY
MIND~PAN LAVNIY MLV NPINNT NYID NINY ,NPTHN NPINN
2293 7772 YOX 1NN 10NN

791N NII71 {772 7Y 110NN .2

NININT~|'2 NIDNA VDN [IAYY 2.1

SV NPNTNDNN PMIVHN NNX NI INNINN YA 1IN DINNX HY NN
NN 1868 MWN 3NV VID NTIIN IIVAMIND IDIND~PAN VAYNT
DY RIS IMD NWONN NI NNNDNN DY DTN NPRYONON NINIVN 1D
19595010 ND DWW NYPN DY TON 1907 IND NIPNY 25 Pyo N
9PN HY YN NDOIN 12T HY IDIDI NN MNINN MDIND~PIN LOVHIM

Declaration Renouncing the Use, in Time of War, of Certain Explosive 107
oY) Projectiles, 11 December 1868, preamble, 138 Consol. T.S. 297
(St. Petersburg Decl.

Hague Regulations on the Laws and Customs of War on Land, 18 October 108
1907, 205 Consol. T.S. 277
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J(indiscriminate attacks) NN XD MOPNN YV PDXNNN DY NINMON
DYAMN OXTY P2 PNIAND DO MDD JPINRY DVIPNN MW 1”7
10 D»NIANT DYTYID NOPNNN MYOVWN DX 9X20N0 N DPNIAY DT Pad
48 DXYDA NI INNNY ,NON DN DINDON PIANY WON NUYNd
DYw») 111977 mwa DNNIY INYT MIIND NWRID NPIvII9Y (4)517)
YION NN P92 YIONY DNYNIT DPNTON NDNIN MY DY IDNID
IND DYOND PAD DONTNI IYNS P2 ODIVSI WP PN POV DTHYN
DTN TXOVMON MHINN NN ,NNNI ,INNNN NIVH) 2N DY ORANN
DOINDNN MN DMYNI DOYSNN YWY ININN NP (NNNDND M2 DY
NN P DX VI IWNI DPRIAN DXTH DONRN DTY PA PRAND
PYDI NN NMNS INYNOY IYSNNI NNID IYIITY wNan Nvna
NUNID DIPIVINY (3)57

NI MY TNXD OPNIN OXTY NN P NNAD IWAN IWND
NIDD DINN I AYNANY NANY T2 NN ¥ NMT NI
LDYNTN DT DNBNX NS N1 VPN

When a choice is possible between several military objectives
for obtaining a similar military advantage, the objective to be
selected shall be that the attack on which may be expected to
cause the least danger to civilian lives and to civilian objects.

POV 1977 MWUN NYNIN NIPIDINAN DY POV WITND DINT D0
YYIOWYN NVPNTNN NN DY 1IN PTI PYRI PPY NI NPDTHN NIPY

J. M. Henckaerts and L. Doswald-Beck, 1 Customary International 109
Humanitarian Law: Rules (2005) 3

Henckaerts and ;Legality of Nuclear Weapons, 1996 1.C.J. 226, 257 w1 110
.37 'nya 1 719,109 7y 9295 Doswald-Beck

Protocol Additional to the Geneva Conventions of 12 August 1949, and 111
Relating to the Protection of Victims of International Armed Conflicts
NYN NN (AP T pnd) (Protocol I), 8 June 1977, 1125 UN.TS. 3
TINDH 1YY 5Y NON PN X 9910 NI ,DPOMIND™PI DPNY D¥9IDIDA 5N
Protocol Additional to the Geneva Conventions of 12 .17PNMN 17DIYIINA
August 1949, and Relating to the Protection of Victims of Non-International
Armed Conflicts (Protocol II), 8 June 1977, 1125 U.N.T.S. 609



PYDI MIAPN TIND NI PR DY NOIND I L(IN M)A NPNTN)
(3)(5)51

[...] :02N21 >N52 YWN» YN MAPDN MND DN P3

LDONTN NN, DINNN PND NI PR DY N IDDYY 19PN (2)
TINM PIPY ID0N MYNAN DY 1D IN DPNIN DY TYA YN
1987 PYWIN SWMIND ONIANN NINY DN

Among others, the following types of attacks are to be
considered as indiscriminate: [...]

(b) An attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects,
or a combination thereof, which would be excessive in relation
to the concrete and direct military advantage anticipated.

DYDIVIND 19910 PT) NHINN NPN ,NPYNIN JIPIVIINN 29D NN NYO
MYON NNIWN NOT IWNI DY NNDN TN KD NPN NI DIV
DY9YDI MINSNI MNMIT MNXNN HLONAN T DY ,IMDI) NOVND
MPMN MN OMWY NYURIN NPIMSD  (2)(2)577) (1i1)NN2)57
DXPYON 9D .NAPNND NN DY DOVONNM DNIIINKA DY MOVINN
NApDN DY NOLNNN VIND  DXVONNM DOINNT DY DI NNIND
DOAMN DTV IN OINTND NTIND YD D¥2IN0 NN MIMNIINY
MNNY TN NOIY 11NN OX OY DOIMNY NAPNN MNYNY N DVIN
NND DINN DIPR
YNY P NN JINND ((2)(2)5773 (111)(X)(2)57 DXYD DN (2)(5)51 PyD
NI MYN GPINN T8N DY DILVIND THN TSN :DXDIV1N DY MNP

NYNTRN DYIT PIY ONXA 9371 DIMYNN AONWYD DN NDYHD DTN TV 112

NYI VTN D DYV WX DNVLIYO TN XD NDPN DY MOOND P

PN NN DN DDPND TMYY TPNTHN NOPN D) YHYN ,DXTI9) MNIPY

J. Gardam, Necessity, Proportionality and the Use of Force by States .17N2

D) NIINI NI DTN N9V 2D N0 POLYPT DI NN .(2004) 94-95

Y. Dinstein, The Conduct of Hostilities Under the Law of .1N2m N2ya

PO DTNV MIVIA NORY N .International Armed Conflict (2004) 121
.100-99 "nya 0w ,Gardam /Napnn’ awn) NN XN N3
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DXNTN DY DYIIN DA ,DNMN DY NN TNSN INNRD TN 9) NI
NN D21 XM DPIND (1v)(A)(2)8 YD) .NDOND2 DXIANYN DINY
O NINNN P2 ONAY PIN MHYN DIVIND P BND THND IWNI 1222PpN
P OY MDIND I WITNY 2IWN (2NN NNV TIIN AN PII 29N NADN
YN NI TIONI 2NN MY SY DNPN DY 593 11 1PN TI9 NND)
DXNTN IO PITIND MIVY NI INRIN PNIN NPNIYNN NNITII NIYNI DN
9 NDOIND MYSNNI NPNTHRN PNIPY DIW» NNHY I .DXANYN DPRY
AT NPNTRN PIPY DY 500 DWW 1D INNDN DY 1IN NI P
393, DNY OY XY DTN 932 NYN9N MIVAR NN 272070 DTN MR
D) 0 NN DX PYI DI DY MPr9a DPDIN DTN 19N IRDY

NN TIDID DT DIN MM YN MIVAN NN

[N7'VA NIV 2.2

PORD DNDN NYIAP TNSY 1 wNNWHN NPYRIT IPIISIY NN
TI9 NNND NI DNIVNMINN DIDILVIND DONIAXN DXDIVIND P3
disproportional;) DT SNY2’ MY ROV — 12 WDV (excessive)
917 DIPIVINAN YNDIN INVYIY YN wwNP v — (disproportionate
AN P RPN MWD D DY DYPIY STH PHNN VITIVD N
DXIPNI PI DNNRI TN YN NOND MIND PYDN 1D NION
DYDN PN HENVPNTRN NIPY DY NN 1190 DN NNYMIY
NN2N SYVAD PN DA DY HIDIN DYIND NITH YOND IWIN 1 NTHYD
Y230 7 VAPV NADDINNA VNI MKKON XY 2000 MWD 71IODNI
VAN NN ONYA NNMN NDWINY NN XD DNNAIN DIPHIN PN
209 NPINK NDP0NN XM NPIN O . (‘clearly disproportionate’)

F. Kalshoven, ‘Reaffirmation and Development of International Humanitarian 113
Law Applicable in Armed Conflicts: The Diplomatic Conference’, Geneva,
1974-1977, Part I, 9 N.Y.LL. (1978) 107, 116

120 'ya 112 nayn 925 Dinstein - 114

Final Report to the Prosecutor by the Committee Established to Review w3 115
the NATO Bombing Campaign Against the Federal Republic of Yugoslavia:
(NATO Report :1o19) www.un.org/icty/pressreal/nato061300.htm, at para. 77
(2009 NI NNINRD IVMN 71T 19D DIYINNT VIIVIN YINN D)



Y9 — IRV TIMYOYN 71900 AYNT ,N1PNDHRD NIPY NI9N 13
M2o0N PN MXNINDN DN . (‘clearly excessive’) ¥)9101 NYINN
997 )NMN PTA O»P DN PAD TN D0aN LN I NPNTNN NIPYI
YN NYNTHRN PIPYHD DYITIN 7MVDN DTN P PNIANT NI OVIYN
Oy NPINN DP0NN) 9NN IVNMIND IMINDTPIN LAYNI DNV NIN
MMINDTPAN VAYNI PPN N DYITIN IOVON NN PAY (NPTHN
MINAN NYOD TINIPY NN PRY QX = (DP9 DY NPINK DP0NN) 797997
YNNWN PYNIN 2IPIVINY NTIVN NOND NPINDN 1N 7IPON NIV
MPTAN DY NN MIVNN PMINNNL — 1IN — YHN MV INNI
((2)-(111)(N)(2)577) (2)(5)51 D>9°¥D) NPNTHN NIPY DX TI30 MIINN
WN MDIN NI 1PH2 DXV DY MY NPINN. MPPVNIT PMNNID
()-(2)(3)85 9>yD)

NYIAT XN 717200112 NNNJN OYWAD PT M1 PIND ¥ NN OY
NN SN NPOYN 2D YAy NI NN wa v Tty Galié
DYDIVIN DY NN TN DY NMIAYHNN XN A2WaN DY DDPRTN
NHNMDN NV OX PAD DN YW D212 DIPNI L) HY IWN .DPNNN
NN D902 abwan noOpmn Yadno ¥ IND DN DN NN
MNY TN PN ,MATONYA ONNDH dYWAY PIN Ma DY INVYY
20y2 PN YNOA NOIYANY

DITN7 W'Y D'001'NN NIyAl NINDA 'YW 2.3

WNN MNNTIND SYIP Y NPIVAND PONA MINNDY DI 195W M2
TINRIAND N2IY92 OIMNN DNNIAND DXDIVIND DV DIPYN DN MUY
oY NIV PHN MDD DTHINNN DIVI/IND DIDIVINN DY DIPWNID

ICC Statute, Art. 8(2)(b)(iv) 116

Prosecutor v. Galié¢, Trial Chamber Judgment of 5 December 2003, at para. 117
TMINMND DYTRN 2N DY DPRWIN NNIYIAN DY 1T PRYD THNDN P10 PO .58
Y. Sandoz et al. (eds.), Commentary on the Additional .WRIN 2PI0INN
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(1987) 626

H. E. Shamash, ‘How Much is Too Much? An Examination of the w9 071> 118
Principle of Jus in Bello Proportionality’, 2 IDF L. Rev. (2005) 103
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VINAY IN NINY IMN DNTRN 7109 ,OWNI) MYP NPIDIN MINY P N
712990 »YP D), TN INDY 29I XON (2NDNDN TIRIN N1I0NI YN 3T
IWUNI MR NIYAN MINIIN DY >DVIPIDN PINND DIYIANN
29991 IN/Y YOIPNPN INANT NINNDD 19N DY NNmIND

NN J9IND IWNI DN DPIYN DOVAYNT DIV ,TPYNRI
PYNIT DIPINIBY (2)-(111)(N)(2)577Y (2)(5)51 DXYD INIANN DIVYNI
— 959 SWNIN ONIX PNIN MV TN PINPNNN MIVHI NYNO DIPNN
NPNIN MO PN IR PITNNI DITND 2080 T DY wIanny nnn
DPN T OO 033 ) Smynwn P 9oInn T8O Mpnaynin
MIYANI NN ,ownd (Gardam) DTN DTV .NNYPN DTN AW
Y NMANT JPMINSIN 995 0) N DNX NOPNNN WPY NINIY
198 MTAN MPTH L)X L. DnvHny Moapnn 19531 ,MINK Mapnn
72NN YN MIMNT MININ PYNRINT 2IPIVINDY MAIVSN NYya
2WON DY DNVRTH JNDN INNOY ONIANN DIVIRD NI 19N NN
YO B2 NN DY 1MV

TV NOPDNH NANN INRAND NI ,NTMNDT N2DDNN NYTY
77 KXY 0910 NapNNN N1NAN NAXN PIMD ONda JNdND
15w D)m0n IN DTN DXPYN N»NIN

.684 'nya 117 Nyn w5 Sandoz WA 119

.104-103 "nya ,112 nyn 99 Gardam 120

‘In the view of the United Kingdom, the military advantage anticipated from 121
an attack is intended to refer to the advantage anticipated from the attack
considered as a whole and not only from isolated or particular parts of the
Declarations and Reservations by the UK to the First Additional N1 .attack’
Protocol, 28.1.1998: www.icrc.org/ihl.nsf/NORM/0A9EO03F0F2EE757CC1
256402003FB6D2?0OpenDocument
Declarations and Reservations by France to the First Additional Dy W9
Protocol, 11.4.2001: www.icrc.org/ihl.nsf/NORM/D8041036B40EBC44C
1256A34004897B2?0penDocument: ‘Le Gouvernement de la République
Francaise considére que l'expression “avantage militaire” évoquée aux
paragraphes 5 (b) de l'article 51, 2 de l'article 52 et 2 (a) (iii) de I’article 57
désigne 1'avantage attendu de I'ensemble de 'attaque et non de parties isolées
NN NI NV D NNIAD NN NOWNNY'] ou particulieres de l'attaque’
290D NMDIN PIND NONN (1HNN)(2)577Y (2)52 (2)(5)51 DOYDI 1O0N
[/Dapninn S ©MNDN X DXTTIAN DXPIND R, NOPNIN



NYPNIY PN P INYHD NI NPIND (ivI(2)(2)8 PYD )0 DY I
99190 HNAXN PINPN P DPNDIAD N DNIVIMIN DIDIVIND NN
‘concrete and direct overall military) 20 NN MNANT PYWMN OYMNI
INDNY 'NI2YN MTIDY THON D) 1 X 1% X (advantage anticipated’
TINANN NOVIND DWNY MIYAND 90 NI DPINA MIINT MPTHN
SIDYN FaIMINID N DI NPNIAN ONY PN NI DY DDA
SV TPRANT DNOVIN DX P17 AWONY Y WHN SV 1NN NIoM
ND PIND AN MPTHD PRYNT 3T 2,1MI0N 51900 NND Iwan
VDTN PIPY DI HVIIN

W) NSNND 1PA00NMA INNDN SYWAD PTN A DY INPOID ;W)
D»NNN DXDIVPN DY ANND INY DT HPWN NONMHD XX ,NINY VYN
WS Kupreski¢ 1»y2 PT0 D2 (D553 DMINMIN MNIPY Oy DOINNI)
NON ,N9PNN DY TINIANT NOVIND DN P ND 5913 19N PNID PT0 M2
NIT0 HYNY 1o EIONNRD IODIVNIND NI T20INN PN IN D)
21000 IWNI NVNTND PIPY DN DMPD 191D ONIN TV DY MOpn
DYNTND DOWIAN TO DY 1N IN ;77932 N2 NOPN 9 HY PN
,INN D291 .0190 MIPDNY DPNY N1 MY MBPNN NITON
AUND 'PADNN DY PYNND D1 PN GINN T8N D»9)11) DMIPNa
TOYDWNIND |, DIYN DN ,ANNN DYNAD MDD NPPNN MY
1B RN

International Criminal Court, Elements of Crimes, U.N. Doc. PCNICC/2000/ 122
1/Add.2 (2000), at note 36

123 'nya,112 nyn 92y5 Dinstein D) N 123

Kupreskié¢, Judgment of Trial Chamber, 14 January 2000, at para. 524-526 124

POWN MT1 DIMMON n'np’:lb nnot Kupreskic' nwIva HNIVN N 125
“This formulation in Kupreski¢ ,nY11 57200 NYTY .717250112 JON) MNNNI
can be regarded as a progressive statement of the applicable law with
regard to the obligation to protect civilians. Its practical import, however, is
somewhat ambiguous and its application far from clear. It is the committee’s
view that where individual (and legitimate) attacks on military objectives
are concerned, the mere cumulation of such instances, all of which are
deemed to have been lawful, cannot ipso facto be said to amount to a crime.
The committee understands the above formulation, instead, to refer to an
overall assessment of the totality of civilian victims as against the goals of
NINSN OWN Kupreski¢ mw191 MD»3 MNIY vY'] the military campaign’
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N2INN PIAY WPS YN DOIRTHI PIPY DI DY NYPND INN DI

IWIAND D3I MNAND NAXD YTPAN DY ONONY PIAD 19910 P YInd
995 901 N T DIPPY DINK .0NOW DDYND 9PWIN NP0 NN
MOONN NN WIAD IWAN IN  PUNIT DIPIVINON MINNN NNDNI
— PYN OYMN ONIN NI MYN — TPNINN MDOYIN S¥ MNIVNON
NPT NOMIN DPPVPION L)ONY LI NDN DIPIY N99ION MYOND
DN D) ,NIX MYSNNI DXOPINN MNIDN DY NN DY DINPOY Npwa
MopNNN Z.0mI0NMN DDIVINI INNDN DY NI MYHPYNN
,199972 72500 DY) 199172 pYY DY MI2N MNIN DY DPIPNND
APINN TS MITIND DN IWINT 99 DN NRY TINK 1D ,IONTD
DY MW M 1D .PMINND TN ONNNI INY DT IYN9 NN D)
NTHY NYYND YN X" 2( “zero casualty” campaigns’) 'MTIN DIN

TOUYNI IMYNPYN NN DY 0NN DY PND NIND Ny DN PTH 9272 DIYIN
92777 WD DTYNN DYTY DN DPIDN DIPINT MY TITY TR NOINYN
Dy DDANNA ,NIHND ,IVANDN ,DPNRIAN DXTY TN (NPPIM) MTNY MApNna
MIPONY YHND ,TPPIN NIYN) 1IN DNX DIV MAPNNT 93 DY 1NN NNIIN
N99YNY DNYNNI NHND MDND NN 1PN DTYNT M DIPHI YW y$H1aw
NATO [PN2sN Y3207 MIVHD NOWYD DPNNRD DNAIPD D100 Hv mhs
DOw mwaTnN] 52 Npooa 115 NIy 928 Report

D. Stephens, ;117-115 'nya ,112 nIyn 9295 ,Gardam NI NWIA D9 01O 126
‘Human Rights and Armed Conflict: The Advisory Opinion of the
International Court of Justice in the Nuclear Weapons Case’, 4 Yale Hum.
Rts. & Dev. L.J. (2001) 1, 21

.50 nya ,1 715,109 navn w5 Henckaerts and Doswald-Beck bwnb wa 127
Oy NNNN NN 91D HNIAN PN NNNAY YPNNT TIDNT PN ITP ,DIVDIN
APINN NN YW MmNV

NPYOPL — 27 NIANN PAPONY NN YPXOND MIAN MXIN NVONIY DYNY Yoy 128
INANN NN DX DOPO NNYPN — N”) YN PIND DIDILVND IWIND NTYNY
995 NATO Report NI .TPNNND PDIVIIND DIINN DY) YT NN
N2DN MXNNN 29 NIPHN IMKA 172D XD NTYND INT DY .2 NPDH 115 NN
NPYOPION DN INVYND PIYN .56 NPD DY INT .DNNINN OPT NN 1IN 1)
Y32 DXVIDAN MNNI P IDDIANND MADY 9NN NTHY DY MIPIIIND
PNNRD JI MNKAT DY KDY D937 MNIDI Wivdw DY P Dmin' yxan onna
TPNINRD DIVIIND NYNAN DN 1PN PNIN DY MIDPVIN MINNN DY IN
DYPIAN /) 9992 316703 8”32 N (T2 APY DX HOH1ND PNPON NI 9INY)
1256 ,249 (1)N) 779 ,0°090 NNPaY



Sy NTHYI TN DY PTN 0D NION TN .0919200 nwioa w
PMMID GPYIY 11200 DX TPNAND NHONYN P IND INIAND TPann
,LAONNN DT YIPY) .DXNNNI DY MPDN NN NPNOND TNSN PIAD WY
D»IVNMIN DPDIVIN PIAD DPNIAN DIDIVIN PA PONIND DT T
NNONI PORD DY INOLINY NN YN (DYDTHN PIPY D01V
TIND YR 12Y ,1DDONN) MDY DY TV DD DPRTHN NN
TPANN DY NVONN PITY DXAPINT MM TN 23T NI’ 1IN MIAPY
LDXNNND GPWIN PIPON NI NP N1 IMYNYNAY SYSNN VIPID
WMN NN PIN IWNIN DO1N JY NN MIT VX ,MINN DN
BOr0ynIINa WNN DY DY MTWAN YT PYN
TSN DOONND ONMY WV SPYNI PRYI INYNND 51D INYT DINNI
YNNYND IN NN IOPDIVOIN 1992 NPYNIAN MIVHD DPHRY 9pMmnn
1IYNI 727N DX NN W PIOYT DIV DY INVIWY SYDN PHRID N3
3 YONX D21P0N DY 1 IR TN BLNpnTnn Napy 0w nya
TDIVIIND DY PNY TNND IWNIT NV DPHND YN PPOYD LAYHN
PNAN LIYNN NX) P2NY NYP 2A8ND NNV NOY NYOPIY TPNMND
DI010N XD DOVYNN DN 127 DMIONIN DPYIIN DONN P T PRy
DY NPNY IYIAP - MDOVNY ONIN TY DMWYNIT MINID WY YIP)
DYNT' 102 MONMNNA WX DDTINY 19N (INXYOWI Mpoon
17132 Dy RN T8N DAY DTNA L IMIT) TIDIDY INRN T8N DY 'DNNN
YID) IN TPATRN NIPDIVIIN 2P NPNIY MIVH DPYAY T3 1IN DO
12 DONY PA MY DNYP (PNTN A0 DPNIANND PN PA PNANOH

NPNN ,IYNN’) P2 YW IPT PO 40 NPDa 11 NIYN DYDY ,009190N ¥ 129
NP PN I MIVAN DNYY NN DN VIPIY NIV DIYINN DPN LIVN
(N2 VIPID YITI PRY TY 09NN »ND D1TH NI N12’DA NI NN DYDY ;59D
P90 VNN VDINIV NIYY P IV NY HI2') PHIYI DY INT PDAY 5 NPDHD
JWPYO YO MIWAN I .APTHN 3N TI — PTD IPNRYND NN VYN PY
N2 DYDY NN MIVANRD VY DINYD [ NOWIN 112N PIXY 9D OO TN
011 9YTx 12202 DYD»NN NN TRYND N HHI YN

E. Benvenisti, ‘Human Dignity in Combat: The Duty to Spare 27 N¥1)2I1»T> 130
Enemy Civilians’, 39 Isr. L. Rev. (2006) 81, 93-97; W. M. Reisman, ‘The
Lessons of Qana’, 22 Yale J. Intl. L (1997) 381, 396-197; A. P. V. Rogers,
‘Zero Casualty Warfare’, 82 Intl. Rev. Red Cross (2000) 165, 177-178

131 'nya,112 77yn 92¥5 Dinstein 131

.36 NPDOA 11 NN 92¥0 ,D9912YDN 8 132
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DN PAD JPYTNNI JPYYNY TIVINDTPI NPINNT MNYDN MPTH
VYD VNN IN,NDDND DNV NIV NIN IN 127D PN NIIWNN
NN MVAYH NPINNI

— DONRNON DY MWD 9IN DY DONNYNN DIDIVIND  IWNA
NIN NN PAOY DYTRN 298N NTHRY :0»IVIMINN DXDIVIN
NN MIMN PN ENPTNIMN ONoa1 ODYY NN DMIVIMIN DIDIVINI
MITIN DYDY DYTN NNNA yap ,.ovwnd RN P70 70 B4nbaypnn nyTn
SV NP OSY ONAY DONYP DIPNI O PPN PYI SY NPPINn
MY PYID VIDIWNIY MIAPD IWANTIN DOIRINDT MDD DY NI NTHN
19190 DYNTNA YN DY NTHYL NIMIN B IY AP FOPIin ynda XN
D2Y2 YI0NY PHND NNIAND

DNOY DX IN DTN 1N DY DYNY DX NNIY YVIININ SWIP WY Tiya
VY PONT NINROND ,MINK N YN NPNIAN MOIND DNV DI
,DPH DOVPMIIND N NNNNNN YN NI INY YD VYN NP
DY WAYNY YT NI NPT D) YOV GN) HNPYN IN DXYIIAD NPV 1ND
DINAN TN DY INYT NNIN 295 (NPNINNRD IMOWININRD DY 1»N MDN
X2 INININY TPAPIN DY NYTTAN MYAN 7T MYIAND NTyNna
DIPNA PNIYNI NIND W1 ,2000-1998 DY 11112 NOMNNY NNNONIN
SV NPNY 1IN 1D WIS NMIND .DPRN PPN TYN MDY DX WX
ND 27 PR D 11D N 12 020V PYTY IV DNYn NIMD Syan
L6 ppnTon N5 12 DY NN O MIYRYN SNAN 10N NP0

‘The Protocol does not provide any :626 'nya ,117 nyn 9°¢5 Sandoz 133
justification for attacks which cause extensive civilian losses and damages.
WX 2I97’] Incidental losses and damages should never be extensive’
DXNTIN DY MTIN 2N GPI2 NDY MOPNN > 172 PII8NY TWOND
['D>2n7 °1093 B95 NP DX DMV YN P .DXNTINT MY

;107-106 'ya ,112 nIyn 92¥5 Gardam :>OW»T DT HIN XYL )PTINY - 134
.121-120 "nya 112 nAyn 92¥9 Dinstein

VWM NYT NN 0 W Legality of Nuclear Weapons, 1996 1.C.J. 226,263 135
2980 MIYIS NN INTY I DYTA N NP DOMNN O DONVYN v
NPNN NPPINA Y91 912> 1NNYOWI DINNNI NYNAN GO MDY DITND
.588-587 'nya ,av

Western Front, Aerial Bombardment and Related Claim (Eritrea 136
v. Ethiopia), Partial Award of 19 December 2005 (Ethiopia-Eritrea



DIYMA 27 SYYN SYIP ¥ DIPNN DY YIINN DI 0PN DN
DY29¥N DY DYN DYOIN 1A — INN VNI POV — DPNTHN PIPY
SY DVPID NN WIDOY MNIA DTN MINK DY TV DINDNN
¥7322 NLIANN PPIYN VAVNN N2 ,19N) ION DY DY >ON DOPWYN
NPNTHRN PIPY DY DPVITNIND MDIYN DY YIANNN NIDNI 2912201
DOV DIPNA PIPIYN DIWMY TPNDIN NPNMYIN O

19PN NN DYIT) IND QN N YR T POR DY 1INy
DMY SY 927 79PN D10 .DPINHNN OND DINNS TN ,NIPHD
197 201 NDAIN DXNNN N DN Y 1IN 998 HINN N
MWN DNNNNN P9 TN INYIND OX DY ONTH NN 172YD
PNNID XN AN ON 12 NI 1IN DY MNYHN 1Y N ITD
NON 0N DOWPN 07PN [...] W9 NN MY PINT MIVN

135 my)inopin MINOOTH P2V 2NN DMISHN

™MH9910 DYINN NNPNY A%A9D1)192 IONY NINYSN NINIY NTYNN D)
:DNNINN MDY XYNI INVLIND 1XAD0NPI NNV OYWAD PN N33

1IN MLV 1PN [NPDTNHN PRYI] WX MONY DY MWNn
NINYND DMYY MWNNYI 19N NIPHN D32 WIIND HNIDNY
PT TNYY PAD XD MOLINNN DAPHN DY DY YPID DNDNA
DX DN DDNN 2P TP DM M DY MIIP 11NN
20 XD |12 DY I .DXNIIND DYDY ININ PITD HPWNN IMN

Claims Commission), at para. 11 of the separate opinion of Van Houte:
DY 53 NWYI XD YD PN 1NN .www.pca-cpa.org/showfile.asp?fil_id=652
TPRIAXN NOWINN VTN DN WIXTAN 2T — D0WN NINOY DYDY DYIOYINIT YN
KapA)Vam\))

YNDI NI PPDOPMND DTN MNN NIYOIY WIAPI PTIN POWDT %) N 137
122 'nya 112 nyn 925 Dinstein Ny

MY TIY 179D WSN POLWPT 46 NPDAT 11 NIYN YD DNPDN N1 138
12 YYD AMN TN TN 90N D101 TNND OHY 19D PRYND PR MINDNT
TPY INPD HYY TPANN N WIAVND PN ;DNMD NOND NTRWN TNXD
N9yN 9295 Dinstein Y9 JPHN 923TH OX NTHYND 1NN TN /907 ONIN
123 'y ,112
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SU NIMY MY DNY SIPIOPIT YPI DY DONIN DITPINY
THN DN WD TPDIND TPNIAN 71PNV IN ININ 1D
298 DINNHN DIWD P2 NYIDNN 9D N D1 Ipna
NPIVNHD IMPNY 19 DY X PAD ONAN TP’ »Ta MYWnD
D>1AD DMNAN DOTPON DAY DX DIPH P> 912 »Ipna
NN OPNNR DYTYI NP IN DINTRN NYISOY D’ WD)

139 330W NS PINYD DN N2 DTN SnYa

NI DT DPDTHI PNIPY DN QWD ¥ 1 1Y Y0 NNDND 10
WN DDIOPRD P NPOND YOUN  HPDOPOD NIY MDOPMIIN
NON ,NOYA INIANN TPINN MY DNOY SONN DPWNN NN DY DDIAN
NTRY H.Mmwyd 100 TN 20 TRANY POND DY LN NYIAP DY
.Gali¢ TW191 MA20MPI NNNDN SYWAD PTN I OPVNY YTI NNNIN N
DTN MNNX NND NPNY NVINNN M0 NN PNAD ¥ I ¥aP)I N VI

NPDOLPIN

7920 DTN ON )N2D ¥ DTN XD NOPNN DX Nyap nya
PN D12 Y8aNnn SY MDD JMNI NID) POV 2800 YT

‘The answers to these questions [of proportionality] are not simple. It may
be necessary to resolve them on a case by case basis, and the answers may
differ depending on the background and values of the decision maker. It is
unlikely that a human rights lawyer and an experienced combat commander
would assign the same relative values to military advantage and to injury to
noncombatants. Further, it is unlikely that military commanders with different
doctrinal backgrounds and differing degrees of combat experience or national
military histories would always agree in close cases. It is suggested that the
determination of relative values must be that of the “reasonable military
commander”. Although there will be room for argument in close cases, there
will be many cases where reasonable military commanders will agree that
the injury to noncombatants or the damage to civilian objects was clearly
19N 9289 NATO Report .disproportionate to the military advantage gained’
.50 Npoaa 115

M. N. Schmitt, C. H. B. Garraway, and Y. Dinstein, The Manual on D) W3
the Law of Non-International Armed Conflict, With Commentary (2006) 23

139

140



VY ION DRI DPNNX MTIN DINVD NOPNNIY Maxy
B amwad IN MY TRyY YT1Na 910 YDy

DMYON 7Y "IN .2.4

DNPPIN DY WAWND DODIW Y NNIN IYIDY 110N D100 ¥H)13
UMY PORD DY DHDONN) NN YD MNAD 21D NOwa DV
DDIAN YN DY INVP 2T DN PN W HYNI .DIDIVIND P Hyea
I2IVNIN WP NN DN TPPON 49N T NN TINIANN 10NN DY
WIOWN NPNTNN JNANT NDXPN MNIN TONN IYIIT DN 991N DY NI
¥ DNTY (DTN DM YNPND PTN 12 O DY DY) MIVD HY
oYU DNRYP DY DPWNNI TNY DN NN APN Y NN 79900
MY NYYND NAMNNND NOPNNN NYIN TN Mt DY DPTPTHN 11Nl
WP PISNY PDIN PIOYPT HEPYUNIN DIPIOMAY (1)N)(1)51 PyD dY
20NN DYP YTHRN DOYNND PPY NN DINYD ONIAND TP 19 ORI M
DOXNTND GPYIN NDDN DY WIANM NI0ND DY ONINT IMINI PaD
%72 ny»ann
NMYNS MNDN DY 121D 93T NN, NOWIN DY ITTD ,)NIAD ¥ 1Y
(1)(N)(2)57 PYD DY TON MPA NDWN NYIP — #7900 NN MYND MN9

‘In determining whether an attack was proportionate it is necessary to 141
examine whether a reasonably well-informed person in the circumstances of
the actual perpetrator, making reasonable use of the information available to
him or her, could have expected excessive civilian casualties to result from
.58 NpLaa 117 NIy 99¥Y Galié the attack’

‘Those who plan or decide upon an attack shall: (i) Do everything :y2p pyon 142
feasible to verify that the objectives to be attacked are neither civilians nor
civilian objects and are not subject to special protection but are military
objectives within the meaning of paragraph 2 of Article 52 and that it is not
W 0M5NN7'] prohibited by the provisions of this Protocol to attack them’
DYTYPNHN DITYOIY RTND YTI MIWAN SYSNIN DI 0P (1) :N9pNN DY DVIONNN
,2DNTNYN NHN DND DXNIN) DN DONNNX DXTY IN DNNN DN TlDP]‘lﬂb
IONR DIPIVINN MNNMN ,(2)52 PYD 19D DMYNYNI DORIAN DITY> DN NIN
[.ON9YPN 5y MIDIN

122 'nya 112 79yn ¥ Dinstein - 143

IPD9A 11 NN DY, D912%DN X)) PTN PO NIINY NONONN IONTH 144
D>21070 N D>¥12D DXNLYI DX2IDIDI NINNI MPRNND — ISYNN NN — (40
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17250112 NNNOH SYYAD PTN M DIV PISD ¥ D90 1ONY NP1
7170VN 1PIA0 3990 NI PRI DY MOINN PV WPY Galié DWIa1 DN»HN
NOWN DYIITN PYNRIN NIPIMIAY 57 PYDI IYIAPN MMM NN DY
TONDI NP YNIND TN DY DIIYIRD MV OYINN DI NN VIPI 7NN
712N NN PN NDNY 29 DY GRY T2 #9waN 92717V 935 0N »N3
OV JIVP NN YODY NYY NNOYAN 19IN, PYNRIN DIPIIINN 290 TINRNDNY
DPNTRN PIPY W Y 191X NPNAT I IPYY ,MNS NIYNY MNHN
120N MY PY) N¥»Y HYaN NP 21N MYY MPMN NN ,Ownd
Mywa NOYPNN AN JUP INADI DMV HYINI DXNNRD 90N JNIY
JONTR OND AWNAIY WN MDD IIYY DV

THIRNIY THTIDY 1N TIIYD W 1 12D YN LOVYHNN NI, YOV
DYYN JPYO ¥ 901 PMINNIN NINY N9PNN NN TAWTa JNAN WK
.D2AMYN NY DONNIND DY )2 DN

JNAND IMNNI T DWW DPNTH DX TIWTI PN TNNN
DTN NMDY INPND PTN M DY INPIDAT 12NN NIINNND MWD
MINDTPAN PTN O PINY YW NNT DY .(IIVD PTHINY YN NINN)
WHINY DXVID MXAD NDND DN MPTH DY NI TY 2PN NI I0IMNN
,INTIN D22, THXMN NNAY YOITM ,DPPIN NDOND NOWIN INDI P
DN PAND WORY 1IN )2 DY I HENINND ND TN NN M0 PT
D»NITNRN NP NN DY MIVAND 11OV LIYNT A KW IMODNMNN
PR MDD .DOWIID DNLYA IDOND DY MTNPND MBI YpI DY

DY2»N PRY,'OM0OP’ NDOND YANND INDN NPNX NI DIAN ,DPNIND 7P DPINRY
A. Cohen and Y. Shany, ‘A Development X7 19 21X MY DN NIYD
of Modest Proportions: The Application of the Principle of Proportionality
in the Israeli Supreme Court Judgment on the Lawfulness of Targeted
Killings’, 5 J. Intl. Crim. J. (2007) 310, 314-315

TNNoY SYWaAd PTN AW PI8Y PNyn 58 Npoaa 117 NN Y9 | Galié 145
N2O0NN DTN DIMD YNNI PTN M2 DY NP0 DY THDY MIALONMI
LDNMR OY DNMPNA YN DIYY M2 YIDW PRYI DNIT NN MPTHN DY
wINPN 3TN 23 T Ergi v. Turkey, Judgment of 28 July 1998, at para. 79
MIVNMND MINDTPIN VOYNN PAT DTN NPT DT PA INVPYIN NIIPN DX
DN OYYNI DANYN DPRY DONTRN IY NHNY YN 933

INT NYDA ONIPY OTY .398-397 'mya 130 0D 92¥o Reisman WY 146
Y. Ronen, ‘Avoid or Compensate? Liability for Incidental Injury to Civilians
Inflicted During Armed Conflict’, 42 Vand. J. Transnatl. L. (2009) 181



oN NPNY DMNIN DOWIND DN NN DY MIANND MDN VN MND
™M1 5S¢ IMON»NN DX 0)) .TPNNTH™PI NNNY DY DN DIPNI
IYIAN DN A DY IIN MNMD DY DIXYN NN PTYND IWIITY 0AVNN
(250 MTNYPHN MDD ONMY
— ONIANN TPNT DY 122 DIN — G0N VN NY NN POIW PPOYIT
PNAD YD P RD DY AT NRY 1NN anDIve M0 NN YHONN
NYY NDWHN NPNTN I0IN — TN YA D) NIN N2V NPT NN
yap Gali¢ DWI92 7Y INIAND TPONN DV 120 OIN I0IN DN Y»DH
DYNO NMAXN NOPDNY o1 1D 7ADDNP NNNDND YWD PTA Ma
YN NN PNNNRD NNIVHY TI DY MNID DINTRND NTN INRY P
198 0»NIN DTV NDY,DONNNA

N'NINY7AN N{7'0D2 [N{7'VA DIYY 2.5

112 HNYY NPDTND NNIANY NPDIND™PIAN NPVIPYI MOLINNN 190N
Y OPYN 12 O ,INPA JOP NPNID MOPNNY ONYA NYYND 10N
PT M2 yap DNaAY DXPHN DIPNRT TN D00 17T DINNA NPIDN
oV Blaskic P71 PP NI DTN OPN DOIDH N9PNN D ONINDTPA
D»ONIIPN MM NAPNN PRYI 71727001 NNNDN SYWAd PTN M2
WY DTV P2 9D YIAPI 1 IWINT .D»NODIIN DMDIT D9 DY N1
¥ TN dNo3 NN NNV PYDNY IWIN DNNN PN NAPNNN MW

122 'nya 112 7ayn 92¥0 Dinstein 147

.60 NPY9 117 NN Y5 | Gali¢ 148

Prosecutor v. Blaski¢, Judgment of Trial Chamber of 3 March 2000, at para. 149
NNYIN M YIDIWD NIMN OV NAPNNN NPPINTINRD PSPYTON Ty 507
NPDA2 , DY .0MPNRN DITYD DONIN DY P PNIAND 1V NOY MPNTH KD
NYIAT NYIYN INDIY DY INIYNRIN NIV DY PTD OPDI DN DD 512
IN ONIND TN NV 2D YAPI Blaski¢ nwI9a NN NINDIWY OV 10 Galié
DNYY DIVLOM DYD»NN DN PIAD DXNNND DN PIAY DN MDD INNBND
MPY 09»N HY 5173 1901 .(DP¥9 MPYI N NYAINI DXO»N DN OX ,INIDD)
POWIN 1P DMNWN (‘regular units with fairly large numbers’) 2ya
A210 YMIN TIANDY 2ANWNN IO TIPNN INNN DN POND WY NN
Galié, Appeals ;91 NIy ,50 NP 117 NN D5 ,Gali¢ .DPNAX NIVND
Chamber Judgment, 30 November 2006, at para. 135-138; Blaski¢, Appeals
Chamber Judgment, 29 July 2004, at para. 115
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DX2IY» VI DYO T PYII VWY NYapn D) Nyamn PIi poaa
TWMND ¥ Y3 AN ONYT DYDY PLONT N YNH TYND NI N 2WNI DPNRN
PIPY 712D DN TINRID MPIN MODIAN ) OX P 9NDIVNH MYIp2
MY DI NPN DNAY DXIANN HPI PNTY WX JoV ,NPNTNON
,2WN0) 'ANYN TYY INNND 93 DY DYTII PWI I3 NPPN IN DINNN
(29 1PN TP DIRYNN D37732 IN MNMD 12 DINNDNY 19 NYPN

ONDH NN 933 W

D"1'1 DID'D .2.6

NN IWARD D3I PNAND DYIMON DYTTNN NN 2»NN APNTHN PIPY
21adN YININIDY NPNIANN DMMNIYAD INDIN ONI¥A0M MI0IMINN PN
PT ANV DI AN T PIPY FINN P NNN IOV DMIPNI
T¥OION 1IN MNIN JWNID MWD MPTH NI DINX FLoamn
oW 01T) 11 INL(DIPIDMND TN NPN DN DY) PYNIN DIPIVINAD
VYN N/ NPIN DX IN/I 2IPIVIIN MINNT NN NN DIWD MPTH
19IVNT NOYW MIPTHN 0) )2 DY I PNIPOYN DIN N R NOD10N ,1998
BZnpnmnn 2NIpy 292 21va 110y WP 9IPIvad
2087 ODIBY NMIND IMNIND~PIAN VIVYNI DY IPNNT 1D IMD 2IWN
DY2IDID3 D) NN PT IAXMND NPNTHN PNIPYY NTHYN IN VP DITRD
WD L1977 MIWN MWD JIPIVINANY DTN §IN FPDPNIND P DINY

.651 Nyn3a oV Blaski¢ (Trial Chamber) 150

Western ;46 'aya ,1 772,109 nyn 9299 Henckaerts and Doswald-Beck w7 151
.van Houte S NT1930 NyTN YW 9 Npooa ,136 NIy 9999 Front

M. Dupuis et al., ‘A Workshop on Customary International Law and the w7 152
1977 Protocols Additional to the 1949 Geneva Conventions’, 2 Am. U. J.
n9yn 9299 Henckaerts and Doswald-Beck ;intl. L. & Pol. (1987) 415, 426
IIN MYIN SY NOMWN NINSNN DN D) NI .48-47 'pya ,1 779,109
UN. 39om 1 [ZAR] oY MODIND DY MNNIND YTHYN DN NIWRNDD 1T ™M
91pNn 51 Py ) PxO v doc. A/C.6/47/3, 28 September 1992, at §1(h)
N2NPN ST N2 1977 DY DOPILVIIN NN INDNIY LML TN NTYNI
927 YW 19D N9IVNN IN ATV DT APTND 1PN MISINY SN
D98 NI 2PIvISD

YD 49-48 'nya |1 715,109 NN Yo Henckaerts and Doswald-Beck 153
NINN DDIAY DMNIND~PA DPNY DINDIDA DNN PTO TITHN DX NI T



PTIN DX DPTOND — NI DPIND (M)(2)87) (0)(2)8 DPYD MNNN D)
PIPY IN YNNI DD DPX — DMNINDTPA DPRY D¥IDIDA HNN
DINN DY 1NN DY NODIANN IPNNN YAMI DY 11 DNTHY .DPNTHN
P32 DPNY DDV D) NPNTHN PIPY DX MO MTNN PYI
DY2TH DY DIMNIN DY D) 1D ,(NID PI9~NNA 1PND INT) DIDIND
DOINDID NPTH NN DY NPIAND MINSM TPNN IPOPN DN
,7P200NPI NNNON SYVAD PTI TP DY INPIDI GN NN W NTHY
DMNMIND™PA DXNDIDI DNV DTN DY OMIII1 MNIPYN 1 A
DAMINY NYY NPNTHI PIPYY ,MINDIN XD NAPNN DY NORN MAID)

B4 0»NINDTPI DPNY DY2IDIDA D) N (WY 37D

DY2L '97 ITYNVY V1 '701 WIN'Y 7Y 1I0'NN .3
D'INI'N 7201 NY'YD DNA7

NI'NT'HA [NV A7 10N |2 Wi 3.1

DYaL 190 YTYNY DOONY OYSHNI N PYI D32 VI DY NOIND
PN 939 W (‘superfluous injury’) WITIN DY NOWN NN DYND
VIYNI NVPNTNN PNIPY DW YO Ty NI (‘unnecessary suffering’)
TYNY 1IN N0 PR DY NDOIND T X 900mN0 MDINDTPIAN
NTIN MOOND ,NDONDN TONNA DPNTH INOA NI 290 DINT/N DY PiY
ND ONONY NTNDY DHXY DNRMDN DY NNYNID UNID PN T IND

126 W92 92N DNOY DMIVNMINT DIDIVIINI YION

.22 'nya ,140 NAYN 925 ,Schmitt et al. >9300 PTD MINDPAN

Prosecutor v. Tadi¢, Decision on the Defence Motion for Interlocutory 154
Appeal on Jurisdiction of 2 October 1995, at para. 127

NYIN2 MOXN ,MNNNT WIDOY ) NPIYNNI DNV NDXNT SYNHND MNONT - 155
0

SV DpvIN IwIan .Legality of Nuclear Weapons, 1996 1.C.J. 226, 257 156
PYI VDY DY MDIRD POV DTAYN DN NOP NIPIVIBY DITND 2N
NV Yy D) DIN> DINVN HAD N NYNY DIND DX TYPHN DN SYNNNI N
409 "ya 117 Nyn 9y5 Sandoz .0XNINA
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YYNNND N PV ODI1 WIDOY DY NDIND PYRIN NIITIND MDA
1571868 MWN 3112709 LID NTIINA YN DNIVNMIN DXRYLN TIND
- Y2 1Y NIAND WN

NY2 PYND MDID MPTHN DYY NTNON 7DO0NON NN [...]
P290N T2 OOV ;PN DY ONIANT IMI NWOND NN NNoN
Y02 VIDIWY ;IVWANT DI 91T D2 I9D1 1919 DDoN NOXIND
IN WY DOII) DY DYID NN TN NI PINND TYPHI PY)
PYI OO VIDIWY S INT TDONNN X NN ONTND DN NN TIaNY

JIPVIIRD YD NION TN 7D NONIY

NININ VPOAND 2YN DXNPMDY 520 DNDINN PYI P21 YINKY NN NYD
DYIMNNN PYI YD1 ViYW D) T PYIN YN 1NN KN OII0) DYD
YN0 MDD WX MDD INTND DDI0VNNT ONNMDN DY OMN NN
DMYNY DIYSNN NXNIT WOY DN WA DY NN P Dnnva
997 ,0INPN DA X NYINA DYDY D2 DM DIVID DINONI MNI
S MY (TN TMYNA TIMIN ITYON) NN NPRTNRN JNIN DN NYIN
N2 (International Court of Justice; ICJ) a2 »IND~PaN PTN M2
PN OYTY P YNND TYN NOIND Y PYI NNPIN DY DY NYTN
‘a harm greater] '0»V7)0 DMNAX DTV MWD OWD YININ XNIINN

138 [than that unavoidable to achieve legitimate military objectives’

110'NN 7V 197'n .3.2

DYNINN PYI 1DIT YW DY 990 MOON 120 XD 3NV VID NN
DIXY9) DOIOP DY MOIN NHLNA NPINDN NON ,DXINVH D2D N NN

‘[...] that the only legitimate object which States should endeavour to 157
accomplish during war is to weaken the military forces of the enemy; That
for this purpose it is sufficient to disable the greatest possible number of
men; That this object would be exceeded by the employment of arms which
uselessly aggravate the sufferings of disabled men, or render their death
inevitable; That the employment of such arms would, therefore, be contrary
.107 nayn 9295 ,St. Petersburg Decl., Preamble .to the laws of humanity’

Legality of Nuclear Weapons, 1996 1.C.J. 226, 257 158



IN NIXOT VPANY NI TINN) DI 400-0 MND OHPYHY DXNPINN N
AWATIN DY DN DD IN NYINY DIND NAY VN DOWOP DY MNPoNnn
DOYOPA YIDOW DY NIDIND 1IN 1899 Mwa NYApN) DT DIIYLH
DY2PIVINN INMIN 1980 INMY 27 (DYT-DYT YIVTD) DXNLNYN N DYININD
MIVIMNP PYI OND DY MONN N YIDOWN NON I2TA NINND
VIDOWY WP HImNIm XD DY IN MIND AYSS DYND DVYN
IN 1103 YO0, DWNY) POVIT PYWINI N DNINI DN POV P2
M0 D101 (booby-traps) DYTINN DNYLNI DWPIN ¥ (PPODYI
MPTHIN PON T DY 1DAPNN PN DNDN) EHTRn MY 0NN
YDA ANXINDY INPH PRID DINN OIVINNP PYI 9272 NN MAIINN
P90 PN FH.0MNINDTP DINY D21DIDY DN D) 1980 MwN N»Nan
2)NXINN DIV DINNDNA PYIN 191 VINIW DY D»XIDN DY NDINIY
992 IN )N2I09 VIV NTIDN DDA THYY DXINPN P IN DD NYNN DY
VINIY DY 590 MOIN ,DNIYOVI 100N DINDIRIN XOND IWINTIN NN
19 NPNTN PN JPMINSINY 10N MYV DY N pwia
71°N2 SYSNNI N PYID VIDOY DY YI9I1 NOIND DV 19PN NPH
DYDONM MNPHI R¥NI DINVN YID N YN DN DX TYPHN
TNYT DHNND PYRIN IPILIIND 1907 MIWHD XD MNNI - DINX

Declaration on the Use of Bullets Which Expand or Flatten Easily in the 159
Human Body; 29 July 1899, 187 Consol. T.S. 459

Convention on Prohibitions or Restrictions on the Use of Certain Conventional 160
Weapons Which May be Deemed to be Excessively Injurious or to Have
Indiscriminate Effects, 10 October 1980, 1342 U.N.T.S. 137

Protocol on Non-Detectable Fragments (Protocol I), 10 October 1980, 1342 161
UN.T.S. 168

Protocol on Non-Detectable Fragments (Protocol I), as amended on 3 May 162
1996, Art. 3, 35 LL.M. (1996) 1206

Protocol on Blinding Laser Weapons (Protocol IV), 12 October 1995, 35 163
L.LL.M. (1996) 1218

Convention on Prohibitions or Restrictions on the Use of Certain Conventional 164
Weapons Which May be Deemed to be Excessively Injurious or to Have
Indiscriminate Effects. Geneva, 10 October 1980, amendment of Art. 1, 21
December 2001: www.icrc.org/ihl.nsf/FULL/600?OpenDocument

YYNANIY PYI YD DY MONN PIAY DPNTHI PIPY P WP DWW PRY YO 165
.59 'nya ,112 nayn 9299 Dinstein N3 D100 NDXND
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PYD ,T2 FE NID DOPN NN PTN DN DAPYNI - 1977 mVN
V2P NN DIPND (7)23

UMD NN DN MITNPHD NNNI DIWIAPN DIXNDIND DY GO0
DMINNNN DMIMN N DWHPA ,pWI 01 vpnwnd (0) [..]
17 900 Y20 oo

PURIN NIPIVINDY (2)35 PYD YIP T J9INI

DN MOLIWYI DYININDY DOYOPI ,PYI YDI2 WHNWND NDIN N
INPN HIAD N NIND NN ,0YIV 237 DI

It is prohibited to employ weapons, projectiles and material
and methods of warfare of a nature to cause superfluous injury
or unnecessary suffering.

YYND NN M2 MPTH ST DY OX D5 DXPYDY MINNIY NNIYIN
TONIY TN NN MONDHN MPTH T DI NP 7I8N MIYII
ININ PN DN OYSNANIT N PYIN DI WIDYO NN MIWDD
IONY ND DN HOYSHND IN PYIN YD VIDIWNY RO TINIPYN INTHY
T2) .DMPNID OONIAN DXINDND YAND ,INVN D30 [ NON 9N NOONI
IONI NON 970 MOORI NONX WX DNPIONN NYINNNT vimdwn ovnd

;244-237 'aya ,1 772,109 v 92¥9 Henckaerts and Doswald-Beck w9 166
3 ¥aP) 372373 125 Legality of Nuclear Weapons, 1996 1.C.J. 226, 257
International Military Tribunal, The W7 2370 PT NNX»H 1907 NN DIPN
Trial of German Major War Criminals Judgment: 30 September, 1946 — 1+
October, 1946, p. 65

‘In addition to the prohibitions provided by special Conventions, it is 167
especially forbidden [...] (e) To employ arms, projectiles, or material
calculated to cause unnecessary suffering.” Regulations Concerning the
715 .Laws and Customs of War on Land. 18 October 1907, T.S. No. 539
NoWN PaY (‘calculated to cause’) OUNNN NOVN PI MNXDVN DTINA
H. Meyrowitz, ‘The Principle W7 (‘propres & causer’) NMIPNN DY dNIINN
of Superfluous Injury or Unnecessary Suffering’, 299 Intl. Rev. Red Cross
(1994) 98, 104-105



N9 DY DINIMY DNTBND DY PND NI0NI ,DXANYN DINNNI P
520 DN NNOND SYNAN IN PYI OYIYW NTIVN DIYY INON YN
TNV MPONY NIINA 12PN NPR DN VNN DDVYY DNNMYY 1)
17 M2OIN 532 MON 11DPNY HYNNNI N PY)I 1902

YIDWN DY 0MINT IPRY IPDND WD MPTHNY DIPNa
NPNTHT ININN YN DIPXT — TIRIANT INONN DY NI 79 pwia
DOYNAN DXDIDN DY MPTHN NN — (IXD 1IN DYDY SWOUN
70590%1m10 XD PWI 990 INMIN DN T I9IND ,PIND YIND DN WNOXINY
:(2)35 YOO DYTNN DX DY MHYIN DNYIAN 12T

PYD HY INOIND NANIND,MPTHN DY 1NNVIAD VI ,NT OINNA
NPY0PI92 NN DIND 520 INY YN PWI YDID DNYNIND (2)35
2y MO0 N DNDIND NYNIMNN JNNIDNA N MPTHN DY

Y15y5 00N pwin v901 vy

oY (xx)(2)(2)8 PYDA NIDIND 1998 MWH NNIT NPINA Y911 720 NI
230 IN YN DIND ITYI) DYILNY 1NN FYNNNI IN PYI 1931 YDV
NODIT NIINY TPPXAD NMINNI MYNIN ¥IP) 12TV TI0 ,0INPN

«(N2 7Y DD DIV NNNN NHDIN) NPINY

Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons 168
vINWN NY20n N20n .(Protocol III), 10 October 1980, 1342 UN.T.S. 171
NDIND XY — IVINNNN DY Nan YNOAN YN — NINANN NIPY XD NNND
.DYINPN DD WX YN NN DY

Legality of Nuclear Weapons, 1996 1.C.J. 226, 587 (dissenting opinion of N7 169
Judge Higgins): ‘The principle does not stipulate that a legitimate target is not
PPN2 PRY YNIP IONX NIPIY'] to be attacked if it would cause great suffering’
[(Dy»10 NLAYN SW VYD NYT) '37 51D DN 1T DN HVND N0V

oY NNV (DYPN NV DY VWD NYT) 586-585 ,226 "Nyl ,0W NI 170
DYOIV1N P NN OINYHD D20 N YN DINY TYPHN PY ¥ MOIND 0PN
.D»IVNMN DIDIVIND DYNIN

‘In this field, which concerns the security of States, more than in any other, 171
any extension of the scope of Article 35, paragraph 2, relating to weapons
depends either on the practice of States or on their express agreement to
.prohibitions or restrictions on the use of the weapons referred to above’
406 'nya 117 7Iyn 92¥9 Sandoz
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02 VINN TIDID NYA HNN MMIND~PIAN VAVND THINNN VIDY
,O¥20 195 DI NDOND MVLIYY DXIMND DOYOPL PY)
19INT OPNIAN ONO2 DAY N INPD DAD IN NTINND NN
WN 1DOND ML DININY DIWIP ,PYI MDY T2 POIINPN
NPON MYSHNI T NPIND NODIT 1DIIN PPR MOIND NYID P
121 DY0I MYIAPT DPVINDIN MNNIY OXRNNA DAPNIY

1237

Employing weapons, projectiles and material and methods of
warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscriminate
in violation of the international law of armed conflict, provided
that such weapons, projectiles and material and methods of
warfare are the subject of a comprehensive prohibition and
are included in an annex to this Statute, by an amendment
in accordance with the relevant provisions set forth in
articles 121 and 123.

DNDN PWI YYD DY MON NHLNY M TN DY NYNIMN NNIDNA TNSN
PV ODOYW 703 ,NINID IV YT KIN NYVLIIMPN DN NN PIAON
D¥9) DXYIP NI — DN DANN LPAN 0N ¥ PTI DN YVIDWNY
PYI DI TV POINDTPIAN LAYNI IIONI — IMYN WMDY IN DNONYN N
D>NNN DADY NI DN DN DIV DN WIDYN IN MYHRNDNNY
M9) LYY 13T MPNNI DN DIWOP ,009) )N N9 OWNnd — INY
MOND NLONNT DN 9N NDIND 1TON) XD — OPYN PYI N (D8N
TENANN NOVIND P2 MVIY MPTANY PORD IO DY DDNDN PYI *9
DPR P2 DNTIN NNINDN OYSNND N PYIN OV WDV TWHNNaY
Y193 — NN AN DY DO PYWI YD VDWW DIV I IVININN
P2 DPYXA NMNND DTN 12 DY WK IMNX NMORD 7V DNAN (AN
‘It is] "PIND YINH DN NSID NI HONIX NOWNIN 0N NID PYI DD IWND
172 [only when a weapon is militarily ineffective that it will be outlawed’

75 '0y3a ,112 nyn 95 Gardam 172



NP'NY 'WXDNI IX Y1 *751 NIMNTHA N7V 7Y DIV 3.3

VIDIWD DN YIVIMIND PHN 1IAD TPNIAXN NOVINN P IRNYIN D)
DIDNY 2PN MIYYN IRNYD — DIPINY NDOND SYNNND IN PYI MDI2
NPN — DYMDN NDOND HYSNNI N PYI Y902 VINdKY HY TOIND ThD
DM PYIN DIW NYIAN NIMN NIWD TV DPNNTIDND NPYIN N»P)
520 N 2,07 OPHNIN DONIGT DIPNN OYTTH DY DDIANND NN
LNNND L NYANND IPYLPIAN ,NIPNR D32 TENDIYND ANy YR TTH NN
TONRD DN NVINNN NNDN THPNIX NOYIN MNPIY DY NI NPVINPNIT DY
D»IVNMND DIPOYD DINN DPYN 1NN ¥ IND ON DNIDN PY) D5
.D»OVIMDIN

DNMND D9 MNAS NYRIN IPIVINNN XIND WX 1T DD MInd
YYNAND IN PYIT WIDY DY IODIN MOORD N YN THN IDNID
MMTN 21NN IPINIAT 36 PYD :DTINN YN NYNAD DNIND 1N
JWPYO NYITN NNMND NV IN YITN PYI 9D MSNND N MY ,MNNIMNN
VIYNT DI IN DNIPIVINGN Y9 DY NDNX YN 13 YIVYI MDD 1IN
JNAND IMNNA INYT I3 I2NTXING 5D 2. D3INN DPVINIIN MNIND~PIAN
WO DR DMND INPNN PN A DPP0aa HWwHvn NNTNN
0291900 ¥312 DYTPN SNTNY NI

DY NN DN NPYRIN NPV (3)35 PYD )0 DY
DY IDINY NNIND SYSNNY PY) YD DY NDAINN T DY DONNN DIDIVIND
NI NNV TIIN AN P DINY (DY IN) DIXTYPNN DIYSNNI WIDOY

5201 V9 P SIrUS LPIYION NIT NNTIY NI MYYS PdYn wonn 173
1Y ,DYTRN 29870 HY (Superfluous Injury and Unnecessary Suffering ;700
NYI9N VPAN NTTHD TN MNN WAPI , DMWY PWI 29910 MYN9 26,636 13N
10%7D 9N ;NMNN 22%70 ANV DWND DN PYI 93 DININY MINNN
R. M. Coupland and N7 5539300 51902 7NN ;001N NI DYP DOVIN
P. Herby, ‘Review of the Legality of Weapons: A New Approach: The SIrUS
Project’, Intl. Rev. Red Cross, 835 (1999) 583

408 'nya 117 nIyn Yyb Sandoz 174

I. Daoust et al., ‘New Wars, New Weapons? The Obligation 87 Nt y03 10710 175
of States to Assess the Legality of Means and Methods of Warfare’, 84 Intl.
Rev. Red Cross (2002) 345
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DY T PR T90Y 9080 1991V NTHYY T 09N 7E.myavn N1vaoh
0 DY INPPIN NN 91DYWH YT DMIVNMIN DIDIVINI NYNION NIVN
112202 POIVA PYRIN 2IPIVIINA ITONN I ,71NDININ SYNNON IN PYIN
YN 02D NN N12>202 0NN DY) MDY NN NPIN I YV
(917101993 172N NPNY) 1IN MISIN DY MITINNN INT OY .ONDHD
5y PYDN NOINNK MIIN MPTH NN WIANY DNPRHNONM Yny Db
8 (17205 Y007 PYDNY MIPIYN PYIN N0 NXINYW) ODIPIIMNMNP KD PpY)
JONY MIPTH INIIND NNY ITONN OV 20NN YTHYN DX PADI MITHYN

9 9300 1»ON0nY N mMIan

D11 DId'0 .34

YYNNINIIN PV I WINOY DY YI0NMINN MIIND PN DAY MOINT DWW
1503 HY THON DINPN DAD IN NN DINY DYV 9D DITYINN NNONY

nVWI N0 DY ™MD NPV YND DTYNY TINNT YN 7’30)0 NN 176
Convention on the Prohibition of Military or any Hostile Use of w7 .nnon>
Environmental Modification Techniques, 10 December 1976, 1108 U.N.T.S.
.DNY MIVYD DNMNNI DYTRN 208N YT DY ¥I9ND 'NNY TR’ »mvran (151
TVIN'ANAY DONIND 3D DY N 417-416 'nya 117 Ny 92¥Y Sandoz WA
,ov .0”910N DXNINI DYTNN AVNN DY 1PRYIN NNYINA 1NN "IN 'NNv
418 'nya

424 'ya 152 Nyn 925 Dupuis et al. Wy 177

Declarations by the Government of Italy Upon Ratification of the First 178
Additional Protocol, 27.2.1986: www.icrc.org/ihl.nsf/NORM/E2F248CE54
vIDYH oon»nnn 09550 .CF09B5C1256402003FB443?0penDocument
PYINDI DY PN TN DIND ITYN PYNIN GONN NIPIvIIvT DOWAIN pwiin Mo
Declarations by the Government of Germany upon D) N7 .D»2)VIINNP
Ratification of the First Additional Protocol, 14.2.1991: www.icrc.org/ihl.
nsf/NORM/3F4D8706B6B7EA40C1256402003FB3C7?0penDocument;
Declarations by the Government of Canada upon Ratification of the First
Additional Protocol, 20.11.1990: www.icrc.org/ihl.nsf/NORM/172FFEC04
ADC80F2C1256402003FB314?OpenDocument

I PYMVN PYIN NPPIN OY NYT INNT WM XN OMINSTPIAN PTH A 179
Legality .)WRID 2I1P101792 MIINH MTHA PI DN ()35 9yDa MI1apn 17000
of Nuclear Weapons, 1996 1.C.J. 226, 242: ‘These are powerful constraints
for all the States having subscribed to these provisions [i.e., Protocol I, art.
IWDINY MPTHD DI DY MOND Hpwn MTAd MONa M 1'] 35(c), 557
[/(PYRIN 57101195 5571 (3)35 DXDYD ,IM103) WX MNNN



DYND YNNI PWI D92 NN ¥ PASY DD PNIPIYN NN 1DINND 110
DOYSNNI PN TN NNIAD WONT ,WITIN DY NDIWN NYNS DI DPNY
D»IVNNIN DXDIVINI NIV NP 1IN TPNINN MYINT NN OOPWNN
DYNODON NIAXN HY NP ORI NNNAND MY DIPH .(IWN NPNTHN NIN)
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D'NNI7 D'TTY |2 7INAN NI7IYD 4

VAVYNI NN NIPY 13 DYNIVHOY ,MNY MM YOV WPD
21N MW DY JNPPIN NPNA NHONI NI YIOIMNN IDIND~PAN
oown NNNoN Ty 1aya B (‘belligerent reprisals’) ©NM> DXTTY P2

5.3 97970 9N xy 181
‘Acts of retaliation in the form :72 D130 M2V PTHIN NPIIIND NAXD PITH - 182
of conduct which would otherwise be unlawful, resorted by one belligerent
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0 Oy A (YN 02N DNNoNI ,0IN TY VYN ,PNYIY DYNNN
TININN THDOPIP NYNY DY NYYNI TN N1 MDAN 21NN Mo
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against enemy personnel or property for acts of warfare committed by the
other belligerent in violation of the law of war for the purpose of enforcing
m>ya'] future compliance with the recognized rules of civilized warfare’
VPNV PIN XNYI MINK MDDI2 NAYNI NNOIY NN MOINNT NPHIANN
TN YNIAY NDOND MW PHT IN WIDT TH IN DX ODMN T THN ONID TN
09935 NN SW TNY NYIN DY NNNINN 1T NI 2N INKRD DMON
Dept. of the Army, Field Manual ["m3a9n »2 pa nmond Sy 051pnn
Field :)915) No. 27-10 on The Law of Land Warfare (1956), at para. 497(a)
O»p TIDID TONNI DNHMY DXTTN P DN NOW P PNANd ¥ (Manual
DNYNIN N2WAN T (reprisals) 13N NDIVHI MDA WINOWD 11790 DNY I
= jus in bello = (»VNMIND PVIND™PIAN LIAVNT IN) NPNINN SPTH PHN NN
Y78 MO WIDWN . jus ad bellum — M2 WIDOWN SOTH PON NI MWD
4905v HwHYN P93 P DN

514 nya ,1 799,109 NN 92¥5 Henckaerts and Doswald-Beck 183

J7-76 "0y ,112 7yn Y9 Gardam 184

DYPWNT MMIN OYIN 2PN DN DN DY DINN NIVNY INYT NN 185
TNYT MINN ;387 '1ya ,30 'ON L1 K" 46 'D 1949 LOMIND 12 2PN MTYVA
,052 DTNN MMIN OWIR PN NIIX 2970 DXDIN ,DINNS DY DIANN NIVIY
21907 9272 INY'T TINN ;423 'Nya ,30 'on |1 NI 47 'D 1949 LOMINI 12
7NY'T TINN ;559 'HDya ;30 'On L1 X7 ,13'D,1949 LOMIND 12 ,7NNON »aYI
Y3 ,30 'on,1 8”3 ,33'0,1949 LOMINA 12 ,7NN2N M2 DNNXR NNN 272
MY TH DN MW DY INY DTPI MOON (TPYIIN 1INY'T TINN :)0)) 453
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D»PIN YNDA PYWI XD WY DWUND) DNXY DNMDI P 21N MY
189 (9NND T30 YW 19979 Nanna

M2 VIPIY MNIIN DY DY M DNHN ON DY 009 DI DY
,M0IN D22 ,0°0N NTIND PTIY NPIVNH PN ,MNNDH MDD 51N
YWD PTN 1A YIAP DYND T .D1HN MW DIPID M DY MO0
Kupreski¢ nw192 1>2501»2 NNNON

D020 21NN OWYN ,0PIN DAYN) DN IWNI DN 19PN D3
NNPDNI PINK OYINN NP OIOY PAOY NIPOVN (N) T Dy
AMIYAYNY 73T) DOVIYHD DOVITIVDY 1PN TN DPN IIND
NOY DT NIMIN NINIY INND P DRYMD IWARY 110 A
12NN (2) ;(2>71N DY NYWNIN INNNIND NPDND NYAND NN
P9 0NY»Y vwY) DYDY DTIP DXTNPHD M OYINN VIPI
N VNN TN T DY D MYYD NvSNN NYAPNIY INND

,Convention Relative to the Treatment of Prisoners of War -2 Nx10) n0Non
27 July 1929, Art. 2, 118 L.N.T.S. 343

,Protocol I, Art. 20 D> W .Protocol I, Art. 51(6), 52(1), 53(c), 54(4), 55(2) 186
.DN IR DOWINDY DODIN T DI0N MY DY IDIND

TIINI DIDDIY JIPIVINAY 55-51 DXYDN ML NNONDN NN INT 187
www.icrc.org/ihl.nsf/NORM/0 :(1998 X112 28) 7IPIvIIad oY Mo
A9E03FOF2EE757CC1256402003FB6D2?0OpenDocument
VAP DN M2 DY MORD DN NHWN M0 MXIN DY INTHYD
426 'ya 152 7Iyn b Dupuis et al. NI, PYRIN IPII192

INT W PON DY NNPAY 534-527 Mpoaa 124 0N 99¥Y  Kupreskié 188
.226 'nya ,112 7N 9*¥Y Dinstein

.79 'nya 112 Payn 92¥9 ,Gardam N 189
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190, 09002 0YIVNIMIN DINPIY (1)) (PPN NON NN

INNoN SYWad PN M DY PID PO DIONN DONINND DI ,NUynd
TANNIY NIWAITI DPARDHD NIPYD NINN IN T ONYP 750N
PYNIN DPNHD JNINHD DY) NI90N DY INPD 0y TN poam
NYN NPNTNN ININD DY TMINK MANON NN DYIITN ;(MIXINI)
YT MIPAT OYNNN XVDIND IWITTD (MIND TIYNS NINON ITYN)
YAPRN PTN M NPIDAT OMPN NONDND MWD JNIANY IMiNI
DY TIID DWIITM ;(INIVD DY OWIIN JNINN) DTR I
PIND NOW OYOVPN PTN DA DINY IYIITY N0YT 010D DIVNMIN
TMYNIN NONTH PLANIVD S HYINND 1N2NN) NOINND MDD NN
PA00RP NNPNDN OYYAD PTH NP2 DVINNA FWHYN SNINN DN NN
1NN NPNTHRN PIPY DY I2VTH 1OV 1IOW WP TNPHI NIMIYN
D213 IN,8PINIAY DN NTIND NN NANNN OX NN WHOIT NN

.DXTTSN HY DXDILIND P2 NNRT PON IVYI DX — MINN

‘[A]t any rate, even when considered lawful, reprisals are restricted by: 190
(a) the principle whereby they must be a last resort in attempts to impose
compliance by the adversary with legal standards (which entails, amongst
other things, that they may be exercised only after a prior warning has been
given which has failed to bring about the discontinuance of the adversary’s
crimes); (b) the obligation to take special precautions before implementing
them (they may be taken only after a decision to this effect has been made at
the highest political or military level; in other words they may not be decided
by local commanders); (c) the principle of proportionality (which entails
not only that the reprisals must not be excessive compared to the precedent
unlawful act of warfare, but also that they must stop as soon as that unlawful
.act has been discontinued) and; (d ) elementary considerations of humanity’
535 Npoaa 124 NN DY5  Kupreskié

T. Holland, The Laws of War on Land (Written and Unwritten) (1928) 61: 287 191
Y1 PIPY NOX DN dwyn'] ‘Reprisals must not be of a barbaric nature’
[9272 9N
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¥4us ad bellum >»T >95) 513N N2 MII VINOWN 1PIYI INNINNIY
7 »9Y (‘counter-measures’) DINN MW WNXID DMIYIN DININD
PIPY NN OW»D YWY NPNITHN TITH IR DY DN DY °.0»THn NINN
SY NIMAIND NN HONIN NPND THIN NANNOY NYTN AN NPNX NPNTHN
DTIP YINIWD 12NN PIN YN PYI Y02 ViKY Dwnd) 198pI11Ion
N9 MY DOIPH PR FEOPIN dNoa PYI DI IMINT PN TN
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72NNV YI2PO 17030 12N — NIANND 19NN P XMNN MY ¥ DAY
DYNIANN D¥ITNI VYD MITAR MPTN I O3 I ¥ . RPN NPN
125 DNYRIN 119900 INNY PN P DPRTH NN IRNIN OV

Institute of International Law, The Laws of War on Land, Manual w3 192
published by the Institute of International Law (Oxford Manual), 9 September
1880, Art. 85-86: www1.umn.edu/humanrts/instree/1880a.htm: ‘85. Reprisals
are formally prohibited in case the injury complained of has been repaired;
86. In grave cases in which reprisals appear to be absolutely necessary, their
nature and scope shall never exceed the measure of the infraction of the
laws of war committed by the enemy; They can only be resorted to with the
authorization of the commander in chief; They must conform in all cases to
19PN MNYI DNOKX man dwyn 85'] the laws of humanity and morality’
DN DIIN SWYN 0NaY DONNN DXIPNI .86 ;7PN INDIN NYID NYNIONY
T NN 9NN OYINRD ITHD DY DPIM DN NIN NI PIMD D»NIIN
POV TRONN DY INYINI PI DN WHNYND AN ;2> T8N VPRIV NNPNONN
[0 DYIMIN Y0535 NN Y2 DIRNND DIDY ;NINN DY
Henckaerts ;497(e) Npooa ,182 nvn 92¥5 Field Manual No. 27-10 03 w9
™MYIAN MIPNDNN DX .517 'NYa ,1 715,109 NN 9295 ,and Doswald-Beck
NNYY MIA»NNN DY NYNIN NIPIVINDN 95 51N MY DY NHNIN
187 NAYN 999 Y N2 NYNTN DY

Legality of Nuclear Weapons, 1996 1.C.J. 226,246 193

S0 P92 PPNAY INY 194

DUV PI91 19N XY 195

F. Hampson, ‘Belligerent Reprisals and the 1977 Protocols to the W7 0715 196
Geneva Conventions’, 37 ICLQ (1988) 818, 823-824

79 'mya 112 nyn ooyo Gardam 197
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‘The critical point is this: the rules on armed conflict fully subsume the 233
doctrine of proportionality [...] By contrast, as we shall see, the substantive
obligations of human rights law do not subsume proportionality: it is said
72 7y 92¥9  Higgins .to exist over and above the provisions specificed’
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In cases not covered by this Protocol or by other international
agreements, civilians and combatants remain under the
protection and authority of the principles of international
law derived from established custom, from the principles of

humanity and from the dictates of public conscience.

DRV IPNNND A2 PIPY NPDTHNN PIPYI MR IWAN DN
TINoN SYWAd PTN M MLONNHD DNX NMINSYY) DN DIWIN
LHDOYININR DPIVN Y2 NVPNTND PNIPYY NTHYI NIMIN 1PA00NNI
NNNY DN DHNDN DXVDN DY YINN TIDID TONNI DIN> NIN IN D

B. Cheng, General Principles of Law as Applied by International Courts and
Tribunals (1987) 121

Corfi Channel (UK v. Albania), ;524 npo9a ,124 Ny 9989 Kupreski¢ W)
1949 1CJ 4, 22

N223APNN IRNDN DY ,PNTNI LYNI TN PYNIN IPILMYY (2)1 PYD
INT L1907 MWN MY NNIXNDN T 2T YN IND MINND NIINI 7DV
Legality of 2 2101 12, IWIN DILID PYD 5W 01NN 1THYN 108 1Iyn 9rwh
NP1 124 NN DY Kupreskié ;Nuclear Weapons, 1996 1.C.J. 226, 259
T. Meron, ‘The Martens Clause, Principles of Humanity, and w9 9075 .525
Dictates of Public Conscience’, 94 4.J.1.L. (2000) 78, 88
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LDYPN PTI NP2 DITOW DIRY — DNRNI DHMDY — DOV DY
NPNTHN NIPY YIDY 0377 SNYHN DNRA JAPNND N1 RN IRNIN
DYOIT S NN DNYID DWD 12 VDY IN PTI NNPD MDD TNND
PIPY NIV DMPN PTI INY NN NIND NOYI XD W NYIT) MMM
#2(MPNTRn

DMNDY VAYNN T2 DY INYNI MIPOYN N9NDN NTPY |10 DN
GPNNN MND XPIT MIYOD INYP APN DPATHN PIPY DY 1100
VOYN DY IDDI HLAYN PIPOYI PIPIYN NN DDIAD INNNT ,PVIVNN
DNMNN X732 12YW ININD KON ,2I0NNDIN MNP DAV DY IN MDIND~PI
NPYVLPIAN WNIY NNTY D01 PIY YNIDN PN P 'NTayn NP’y
TRN MIPA N2 NPR DOVINN DIDID THNI MPTHN 217 DY 1NN
IPY0PIAI MXID WX, NPNTNRN NIPY DY S0IPNP DIW»I 17D DY
P09 NDY PDOOY ATON NTMYNYNY DOYNAD TN NN DIWH N
IWORY NDINN DTHYY NTHINHDN ,NDMPN TNPTNN NPPOPIIY NN
NoaAP DY NYPN N NNMIDA DYNS DY NVPNTHND PIPY IN DNND
YOAVN NIPOYD 199 MYNNNI INDND TINY PTA PO YWY Mponn
Y90 LOVYNT M DY NMIVYY NTRYN DN DAPY NYP NN NNINI DD
MPTHN YIOY 19INT — NYIPHD IPPOPIAY TN — YN PTN NN
710 MNN 29D ,PIT) .DINN TIT2 0IVID IWIN IWNI DIN D»N NINY
DYTISN DY MMIN DPYOPIANT NND NNNN YIS ¥ MINK T 1372
HEIINND

M. Bothe, New Rules for Victims of Armed Conflicts YN ¥ MPONA NINND 242
(1982) 195

[The Martens Clause] may :525 Np©aa 124 NN Y0  Kupreskié WwH 243
not be taken to mean that the “principles of humanity” and the “dictates of
public conscience” have been elevated to the rank of independent sources
of international law, for this conclusion is belied by international practice’
NONNT N TN MNIPY'Y YIP NI IDNI DIV PYD IIX 1279 PN']
N MpON PvY ,’D1N7']’3 VAYN DY DYNNAXY MNP MITY TP NI
[/TPPIND™PAN NPYOPIAN DY NAYHNN NN
N90LN 5y HNN MIYIDN DIDT PAYA INMAT IMINS~PIN PTA A NTHY DX NN
PYI MDD LY MON 'NNONN'HD MYINdI NN SYSNN DY DOPNOD DX NON
Legality of Nuclear Weapons, 1996 1.C.J. 226, 248 :9NN pw) ¥235 DN TN

Convention on the Law of Treaties, 23 May 1969, Art. 31(3)(b) ,1155 244
AVCLT :p9n5) UN.T.S. 331
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VIAYNT A DY INT PO NYNNYNN MPONN NN YIRD WP TI9H
199N TYON) NYN NPNTHNN ININ DX DYDY 11991 ,091920N NWI93
;DN OYYNI DD MONNYN DXONNVNN DXNNRD DN (MND NMHYNI
DTNY PYTISNY N IWON ,PITY .DINYD IWORY DIPHNI DIINY NDN)
DONNN NN YIDONY 12NN NN DDIY IWANRY 19N IP7¥) 1% NN
MM OVIPN YY) DR SWYN D10 NYA NONN MM DN DY DXANYN
19,090 DMNXD NNN 22.(71D°N22 DY J9INT DYANYNN DXNNNRD NN
YN DY 19INT DIONNYHNN DXNTN DY NI DTN, PYVY IWIN
SV PN TOYIIN INYT NINRD 27 PYD 19V ,WI1D NLYIA DIIMINND NN
N9¥8 MANNYN DXANNYNN DXNRN D)) .DMNIN DXNNN DY D»ND DMIY
NN 921D WAN YD DN DM DNMN DY 7172 DXAWN) NN HWyN1
,IIYAS DYI7T ,NITPY IWON T MY TIND (F.INND NN DI
TINTIN D22 AWAND 1PN DI 3NN PTN DNT DY .NPNTHND PNIPY DN D)
DMODI MNIPY TNH MND YN 19DNI NNAD NIND IN DD
NYNON TA02 N DYV NI IVNMIN PT IN ININD™PA LIYN DY
DR HOVYNIA DY 19N DANDYNT DININNI N DM

Kordi¢ and Cerkez nv192 Y2ON 11250012 N0NON SYWad P17 M1
2y 03 DIND 512 NPNTNT PNIPY I YIAPY NI DYIND WH INY YN
ZIN ONMIDA NYNI

,PNN IONMIND IDINDTPIAN LIVYNT I PINN DINYIVN 19
YN HYND ,0MNAN OXTY TH) NPNNNIN MY NVIPI NIPIYD
19N MNOYI IX 1N YD DY HHHIN NNPPIN NINT DY .IN

2 DPNTN SYI MM DY MINIPYY 19192 29N DN DY

AP, Art. 57 245

P. E. Kantwill and S. Watts, Y89 1975 .70¥290 1NY'T TINRD 4 PYO SWnd I 246
‘Hostile Protected Persons or “Extra-Conventional Persons”: How Unlawful
Combatants in the War on Terrorism Posed Extraordinary Challenges for
Military Attorneys and Commanders’, 28 Fordham Intl. L.J. (2005) 681

I¥NNIP D INT DMPIN ONDA N DOINN OND DINDMD DY DTNYNI WD 247
PIN 5Y 1PIN HNYA APPPN IN OYPIN HNYI DINBMY JNTJIN PITID M
.(2005) 2002-2”70WNN 07PN *NYa DNNY YV DNNYYS

‘[T]he Appeals Chamber notes that, in principle, international humanitarian 248
law allows for acts of war to be directed against military objectives, e.g.,



DM PTN M DY HINIMI DX ,IPOY — N YR DY NPOITHN MYNYnn
Jjus ad bellum=n DNNN M>2230Y W jus in bello"n ©NNN MONS
MINN PPONY WIRDNY ;NN XD 7IMI — PWIOWD PIFT PN IXRD)

SINONMY DY INIDNA DN NPYRTNN NIPYY

nnN7N Nyl 0NN NIDT 'T 7Y DT'{79N 5.3

PII DDA DXPADN — MIVNMIND PTN NI — DTRN NPT 2T I DT
TNVOY MOND NOYIN DY 1PN 92 DY DN NN NIPYY NTHYD 1INV
MTYN PTN ONI 27 DY 0PI NONPNT DTHYM DNIN .WI12d NLva
NNXY NN 20,0100 DX2AMON 217 DY 03 1D 2, NWNI MITH DNNIND
- DPDTHD PIPY BN LD DNLYIA DIND MDD DIND DN
NPPINT PTO OVINDT PIY DY IR — DTND MNIT T DY DY NIPYI
N YIDI T DY NNNDN N PR TIY DI DNLYA D"NX MY
MMOND Yy DO Y22 NTINN T 'POXN . IMD >IN0 PT NN
PNPA YNAD YN MIN DY MINDN DY) 1T PIiN NVOYN DY N1IDI
NN 9N YN0 PT OPDY WOIN KDY ,(PINVIAN DY NPHY TNND PV

enemy soldiers. However, the general lawfulness of destroying the life or
limb of an enemy combatant is restricted by the principles of necessity and
proportionality.” Kordi¢ and Cerkez, Appeal Chamber, 17 December 2004, at
para. 686

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, 2004 1.C.J. 136; Armed Activities on the Territory of the Congo
(DRCv. Uganda), 2005 1.C.J 168; Loizidou v. Turkey, 310 Eur. Ct. H.R. (ser A)
(1995) 23; Concluding Observations of the Human Rights Committee: Israel,
5 Aug. 2003, at para. 11, U.N. Doc CCPR/CO/78/ISR (2003)

O. Ben Naftali and Y. Shany, ‘Living in Denial: The Application S¥n5 N9
of Human Rights in the Occupied Territories’, 37 Isz. L. Rev. (2003-2004)
M. J. Dennis, ‘Application of W DINN NYTH .106 NN w5 Droege ;17
Human Rights Treaties Extraterritorially in Times of Armed Conflict and
DM HOPT NONN D ©NIDN v Military Occupation’, 99 4.J.1.L. (2005) 119
NIX TN 12T 1OV ,WI200 NLYN YIVIN DY DMNI DTIPIND 1NIXI NPX DTN
YI0NIMINTD MDINDPIN VIVYNT Y95 MOLIMN LYNIN IN MVLIMNN OIPHMN
A. Gross, ‘Human Proportions: Are Human Rights the '~ .nv»on> ot
Emperor’s New Clothes of the International Law of Occupation?’, 18 Eur: J.
Intl. Law (2007) 1
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DTN NDT OPTI 719997 13 NIOX IR DPNTHRN PIPY W 1ndIinn
BLNNND PIPOYN DY INOYAND NN DYD NPODN

DT OPT DY OPPANT VINI NINYDN NV NAIND NORY
TPDOPARN NNVIOYI NN IWWRY 1IN NLYI NPNIY MW DTND
DN (NPIPNN MIXNIN ,OWND) ONINN MDD NN NDPYINN NPTHN DY
NIPY NOND DN IWIRNT J9INT DN DTRD MNDY OPT 11D NIpNa
J9INDY 1D290MMINN DTN DIPRYNY NNNN DN DNPY 1D NPNTNN
NYY OTND DPIDT DTN DNV DPDTND PIPY OND ,INY 193390
DO 721N ODYNA NNNYN DT YNAY MDD N DNV T2 5Ivad
M”NIT Y9 DY ONYMLINNA MVAYNN MIDI NHNDN 1NN YV
D52 NAND MDA DI DY DON OIND NI HOPTY NYTI DNOIDN DTN
™ (** Bankovié DWI192) DTN NMIDY Y9YPNRN PTN N2 WP #2 Ny
TNPND MINND NONN NN (P*AL-Skeini nwH932) >VYIIN OXTNON
NLYA 23NN TNND ,DNVOWYD INY NNRSHNSN DNYIY DTN IMID
PINN NPTHN DYLN NPYY DXIPHNIY T DY WIidd NLYA N THN
PIPYI OTRND NMNIT T ONX PAD TI9Y .9 NLYIA YD VIO DI
11100 YV NN2IN PTD 0T 25V ,y»DD D)1 DN DIVIN NYPNTHN
YA NPNYNI OY DPINMN DPXY) DIN NLYI DMYN DVIY 9D
AN TN M0

SV YTRYN 9272 POV LAYNN A DY INTHYY 19 DY 9N ,012°0Y
2¥ WINM MILNMINN MMIND™PAN VAVNN DY DY NIPYI NPNTNHN NIPY
MNMH NI DN POD 1Y IR ITHY NI TNIVIY IN TPRIAN DIV D
NPPXAD MPPOPIY DY JPYP NOND TINMI — XN PTH DN 139N
O NI DY NP DY MIAYINN JONY 2NN ON0MOI DY N1
MINDTPA LAYN IPTY DTN MNDT OPT DY NDIAPNN MONN NINT DY
YHIND NIVAND DIWIAD DXNLYW NP THN DY D125 DONVLYI 1TV
9N DNLYA DMV DYV IWNI MNSD ,NYT INXIND

INT) DNLWN DY DTN NPT NDNNX POYN LIVYNN A NN MTNN DNIYs 251
VIIPON YINI TN (207 NIYN D25 0N 8731 ;204 NIYD DPYD a9 8731 Hwnd
TN N ONIWIY DTRD DT NINRY (AYIN 29HN) NAYNIN NWI9I MNINIA
.27 NpD9a 18 NIYN DAY NAYRAN X731 .0NLYI MON 1D

.87-85 ,66-64 'y ,250 Nyn 995 Ben Naftali and Shany w9 0719 252

.2001 Mw31 Y PIN PO .Bankovié v. Belgium, 123 1.L.R. (2003) 94 253

R (Al-Skeini) v. Secretary of State for Defence [2007] 3 WLR 33 (HL) 254



3 NI'NT'H [NV NDNN
VOWNN 7V NIDA YIN'WUN ' T
ININT AN

IN7'Vva 7¥ NMIvoan ININNSNA .1

YT S DYDIVIN P NMDT P DOONS DX PTON NI YIDIW )T
DTNRN DMIDTHOPT DY INNN XY DNY) DXVID HY DDILVIN P NI
PIPY OV ITHYD NN DNRT 9I2) .IVIMIND IDINDTPIN LOVYHMN
XY DN, IPYNT .DDYL YN TPLINTT VX DT NNODNI NPNTHN
VIDOWN OPT NNDNI NPNDOD PNIPY DY IDONINN YPPANI 17900
19919 NWI92) NIVY YWD NINNDN DY DNYNIN DP8NNA 133179 M3
2NN YVIYNT PIYN YYD DN NIDA YW 1TV 5N (1902 NN
NNVDNI PNIPIYN MNNANN,ID DY IWN DPNTNI PIPY INN 12Y PNUNIN
NIPIVN DY INY NIMNNN MNNANNT DY NI NYOWN NN ON DT
DYY92 OV D»YNADN O1VLIVYNT DIIVWNI DD MNIND~PAN LOYNI
TPVLAVYN NVDN DINNN NI YIDYN OPT ,IMY D¥0 IV DIVWNN
= NITINN DNV — X (jus in bello) 1NN AT DI NNNIY NI
MWT NNDNI PNIPOYN NDIND P71 N9 IIVNMINN MIND7PAN VOV
NIPYN DY DMVPYIN PIMNPH DX MONY NXIAX Y»DN NI vINWn
VY N2YAN N DY INY NV MIAND DINM IMINDTPIAN LAYNI
290NN MIND~PAN LIYNI

MTO WP NN PIPY DY NP DN PYNIN MDNN
VDY HNOYT NPYIIND NPTHN P NOYY NINVRND X MDA YIDIYD
Mapya 1837 Mwa NNOWI NIORN 1841 MW DPIY YN >VII1AN PNYD
NLYY NTHIPA DXAXIN PV 0MVYIT MM 1ITN NI07N WN 912X MPIPN
SWNNN N2 INIINY) PIDITP TIPYIDND NMIND NN YAV I MNIN
NXIMN TPNIAY NI2WOY 12NN YN WO (OTIP DTN NDOND
I NI IN NIV NNMN NN DN P PPIN AWNdD IPNRSY 1D

PN VI TNINY N4 OX D) — NTIPA OPMPRN MNVOVYN
IN 92D NYA 3T WY ND — DPIN MNXIN NLYY DINY DY
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NPID 21N TPNYY NN TNINN YD OYSHRIY NI ;1990
2239732 1722 MWD IT TNND DN

NN MPIADN  MPNN MNIPY P2 NP2 PNIAN XY VDN
YWILYN I9N) NN 1IN NPNTN DY N0 1IN NONN ON PAD)
N2WAN DY MIVNIN TN P NN DN DY NPDY YNTH PNIPIYD DV
NYNA SYNNNI NNAD NN DP0NY IN (MDY MPRNT IRNDN MINSIN PID
DYDIN DX TVDII HY 12NN DXNIT DXIPIND NI DNT MO 24 mna
B7.M192 YW T DPDTND PNIPY NHIIND YNVDIIN
2N — NPTINY MTAW 11 1299 DYIS DIDIIY MTNYN DINN
3 NPIIN MNIN NIAX T 7N XD 1IN MIIN DY INLYA MVIIIN
1°2) DODHPN DXTNND PYI POV DMVI DNPIINN DXN/N TN DX
28,00 TIN NPPTN ONPIY MOYN 1 — (PP NN MYSNNI 1N
TONYIN THNSY NN DWAD IHNT 199199 DwIaa DX D) W
27 0v1nn Nopnno Nanna NNV NYa X (anticipatory self-defense)

‘[T]he local authorities of Canada, even supposing the necessity of the 255
moment authorized them to enter the territories of the United States at all, did
nothing unreasonable or excessive; since the act, justified by the necessity of
self-defense, must be limited by that necessity, and kept clearly within it.’
The Caroline (Exchange of diplomatic notes between Great Britain and the
United States, Webster 1842), 2 J. Moore, Digest of International Law (1906)
409, 412

J. A. Green, ‘Docking the Caroline: Understanding the Relevance W7 0715 256
of the Formula in Contemporary Customary International Law Concerning
Self-Defense’, 14 Cardozo J. Intl. & Comp. L. (2006) 429, 457-458

C. Gray, International Law and the Use of Force (2™ ed., 2004) bwno w1 257
120; S. D. Murphy, ‘Self-Defense and the Israeli Wall Advisory Opinion: An
Ipse Dixit from the ICJ?°, 99 A.J.1.L. (2005) 62

M. Benvenuta Occelli, W7 129997 N35N3 9N widwn Sy NP> 258
“Sinking” the Caroline: Why the Caroline Doctrine’s Restrictions on Self-
Defense Should Not Be Regarded as Customary International Law’, 4 San
Diego Intl. L.J. (2003) 467; T. Kearley, Raising the Caroline, 17 Wis. Intl.
L.J.(1999) 325

VW NyT) Military and Paramilitary Activities, 1986 1.CJ. 14, 362 259
L. Van Den Hole, ‘Anticipatory Self-Defence Under ;(>anw vawn Hv
PPN XYW International Law’, 19 Am. U. Intl. L. Rev. (2003) 69, 95-97



470 MOINI MNIND~PAN LAVYNT DN KD NIWY YYND NN )9 DY 9
19999 NWIA HY NPLINDIN DY NIN AN WAYNT T — NPNINY NS
NN IINDTPAN PTN DA YaP NINT D92 Z0.0PNT MLIYNNT MINISNDD
PINND PON DN — DPNTM MXN) — PINIP ONIN 2D PT OPD N
NN 51 PYD 2W MYD TIN ON DMX NITPI W 21 1IN ONIND 7PN

2L NSy NNND MIRN DN PTONN OIND

INAY MDA WVIDW 99V NA1NN OV NYNPNN NPIVPITIY IXIN

(119 VNBWY 93) NI YINIWN T 29D DITINT NPNTHN ININT TIVY?
MTNPN NN AYTN MIFDN NPIDIN NN INND NPINNN 1t PN
DYNNN DY 7NN 22, 02010 MDD #2,91030 MY — M NoYan Hv

NPND NI = NP NTIN HY NIMNOYI NNUIY — 1PV NDWINY NID
PNNRY NN DY DDTPN NDIYAD MNDN

121 'ya 257 nyn 9y5 Gray

Military and Paramilitary Activities, 1986 1.C.J. 14, 94; Legality of Nuclear
Weapons, 1996 1.C.J. 226, 245; Oil Platforms (Iran v. U.S.), 2003 I.C.J. 161,
ATHYNS NN SVIWN NPH DN NV NN Oil Platforms nw19a 187
D YN MYV YIS NN . DPNTND XD MDD noYaNY NWATN YV 2»NNin
NPINONP MM 0»DIVI OXONY ,MTT 9272 DIDNN NN 1997 NI MNIN
.D”IPN VI NIPHN 1D NDIN NIV TII MPTHN >NHY P 1955 NI DNNIY
SV 1790 NYNA PN OIPINN oY DNDMN YD DTSN MYL NN MNIN
DOYSHN VIPID TPRYI NI NN 00N 20 PYD 19 5y 1P¥ ,MPDN 00N
DN NVMYN .NDY DMVPNN OPNNVIAN DIDIVIND DY ])ﬁb >TD DOXWVITN
20 YDA VIIPN 'DXWNIT DYNNON NIND NN ]’:lﬂb vy (T°n> NyT3a) NH310
‘[iln general international law, ¥ ,NVPRTNHN NWYIT NN 1IN )OIV
“necessary” is understood also as incorporating a need for “proportionality”’
[7"DyRTN”S AT 1IN 2100 12m TTNN” 9DDIN IMINDTPIAN VOIVNI']
Oil Platforms, 2003 1.C.J. 161, 238

Responsibility of Germany for Damage Caused in the Portuguese Colonies
in the South of Africa (Naulilaa), 8 Trib. Arb. Mixtes 409 (Port. Ger. 1928);
M. J. Kelly, ‘Time Warp to 1945: Resurrection of the Reprisal and
Anticipatory Self-Defense Doctrines in International Law’, 13 J. Transnatl.
L. & Pol (2003) 1, 8; Y. Dinstein, War, Aggression and Self Defence
(4™ ed., 2005) 224-225

C. M. Chinkin, ‘NATO’s Kosovo Intervention: Kosovo: A “Good” Ywn> N9
or “Bad” War?’, 93 A.JIL. (1999) 841; G. K. Walker, ‘Principles for
Collective Humanitarian Intervention to Succor Other Countries’ Imperiled
Indigenous Nationals’, 18 Am. U. Intl. L. Rev. (2002) 35, 95; R. Zacklin,
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MPIVPYT DY JNPPINY 19 DY an 247Dy novoN mows 2 5"na
D) ,DPYNNA 7PNY MNNRD NN NHYIN MNY NN MP>TNNN MTNN
D>19N NIDI VIYY DY MDD DPYIND DNIN DY DHYPI DIMINN

SNTN J9INT ONIANND MIN NN DNNVONA DPYand ¥ NIpN Hoav 151

Nn'oodYNn NINBO1A 0'YXINN 0D'INANN .2

MPIVPIT NNN 9D ININ M NOYI DY NPNTRN NN 1IN DONI IWND
DIVYNT NN NI NINYNIND NN NONYD MDD YIDY MPNNN
NYPNY NANDN DY OXD :NANND DY INPITN DX TITHY ¥ Y TIOY
INNN N2IVAY MPIN NON NOPNND AT, INYNIN IXPINI0D IONTN
GPYIN DPNY NN NPND NANDN DY NOY IX ITAD IND NIV
NOPND NYND NIVNIN NNDI NYINN DN NOMWN 119NN TSN
PV TYD MHDN NPND 12X NPNTY 27:0INN3 DM 217 DY
‘[Proportionality] has] 'n¥»59n N9¥Tn W MNPIND OPD SV 55100
to be in relation to the overall legitimate objective, of ending the
268 [aggression or reversing the invasion’
901N YONY NN NI ,TPONY N1INT NDXAND NV DNV N
TORANN A2WON DY DINVIVONRN DTN PIAD DOVPNN DIYSNND P2
ATOMN XY — NINK IN N NOPNN DY DMPOPL DXTYNN HTINY)
1OV 19970 NNT D23 ,(MD2 vIddwn 1T NDY NNDNON T 1Iprya
NYTN N DNOPINN DPDIN — DOXVND DXTY DY NIMD NOYD
,MOPIN) HORADN 7PXPIIN DY MNXIND JI10¥IY NTHON — DY
2WAND ¥ PON DNYIY MY 0NN 011N DY NNYTY NI (NYID9

‘Beyond Kosovo: The United Nations and Humanitarian Intervention’, 41
Va. J. Intl. L. (2001) 923, 940

T. C. Wingfield, ‘Forcible Protection of Nationals Abroad’, 104 Swn> w9 264
.232 'nya ,262 NN w5 Dinstein ;Dick. L. Rev. (2000) 439, 465

K. N. Trapp, ‘Back to Basics: Necessity, Proportionality, and ;250 'nya ,0¥ 265
the Right of Self-Defence against Non-State Terrorist Actors’, 56 Intl. &
Comp. L.Q. (2007) 141, 155-249

.140 'nya 112 nyn 92¥5 Gardam WY 266

121 '0y3 ,257 nayn 9oyo Gray 267

232 'aya 72 nayn ooyo Higgins 268



NNLN TN DPNRI DY INY NANT MTTIVDN XD NPNTHN NI NN
TPRXY NN HY DIPHIY DTN 190 T DY */(T00V 18NN GpwIv
LNPNTN NN PNAD W DNNDY N2IWAN DY INO0NON NNIVN INYTPN
70 NI NVHRYHRND NAPDNN DYNHD NON

D»PN HDYIN ITONN OY NIAYHNHD DTN DY DN DY 1 \NTHY
NN NNONI MO YN MONDN PN ,D"IND NONNY 51 Pyoa
TINXOP DIPN NYW P MPTHO MINNIN INPA 1IN MIND NI MNSY
PNLIIN NI WK TY) DD YA YN (NYINN NOPNN TH) SYNNINI)
N TPNXY NN DDA DY IIIVNION NIYINY ININ .(A¥NI 2NN
TPAN) NIV IIIN DNV D1IVY KIY ,NPYNID MOPDN OY MTTINNN
ZL(PNYVYAN NIYIND O"IND NDMN 19D NDN1

) NAD PIOWIT JVND I .PNYI MYT Ty YWY NG DY 180 ¥
0NN NNXN DPYTSNY T NNDN TNYNIN PIIPINIIY NIPKa
NV GPIING TSI, DPNTHNN PIPY DY THNDND DIPN Ty PN DO
To2 % W SY NI P20 NASD OV INTAYND TY MO Dyand
NI POV NNION ;MIVINN MOPNN TH WHN DY NYNIN NINMND NIV
TN NNNHN PSP DY OYI0 DI1X)D 12 NPV PHYN HNINIVIA
WNn Sy MO NION N0 NNNDND NNOYY DYH

TY NN YHNONY DI ,OTIN DI DY W) NN DAP) DN
TPNIAND DNIVNS DN IYI DY INPNTH NN PN N Sy D901
DX, TPANNYD 11N ,07 NIPNI PND ¥ DTN DY NNVLIWD .N2INNN
TTAND PN YAPON DN ,71PIY NANNN DV NOPNNN DY O9INNIN G210
7OPDNN TYN DN DM MMM TNNRD IPDWVIIND 173
Y9 1IN2IY DXTYON DN YIDY DN NYNY DOYSHND DN ,NANNM
DYDIVLYRN DY NANNM NAPNNN MIYYN NN ,NANNM NOPNNN NNONI
P2 NXY (NDADN DY NPHYA TNIN M) DOYWHY DTIN DV
MINSIND 92110 DPR PN NY NNINY N 7290100 T80 DY NPRIAND
25 OIN MITYI IN/Y DN XNOT MAND INNRD DXWDN DN ,MOLONIN

.159 nya 112 7y 9Py Gardam DX WY 269
179 'oya ,ow 270

167 ya v 271

.238-237 'nya ,262 NIyn ¥ Dinstein 272
162 ,160-159 "nya ,112 nyn 9299 Gardam 273
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N9 IWN 1201 MR PNTIPI NPN ,OWNY T2 .MNNNND M T8N
NIVINNY NI NNNZNA NN DI TITI PrISN XD JOP DIV 190N
,IVINN N9PNN AWNID 11 NPV NNINA 7t DI - 7 napnin by nanna
75 NNYOWI NPINNA PRY NN

DTN MNN YOV TIRDVIYD INDN 12 XONY IYPY PID PN
- MMN9 JTY MIT MOXRY 7229, DPNTHD NIPY DW») MmMNI1
DPNIN MW DY NNV MNIN MIOWND NN ¥ DPpYn NHOX ,Ownd
TN DOV NYNN Y IN NPNNX NPIVYN DY ,MHYIvN 120N DY
N N0 D12 APTH NN VNI INAPMNT INTHN NLYD XIND N
1OV OMNI NAPYIN MDD NN PLPNY YT INND 18D DINY PN
NONMNN NPN TANNT NI INY TIY NIND MOYN MY 741nsy
YV SUND DRI NPXPINNIG DY 48T KON MAXAD NOPNIY PN TN
YN UM XN NPONIPN DAY ,2006 P2 MIPND N9INN NNIANN D
MIND NOONIVDNN YIY MOPNNN D1VIN NNRD NN NN 0N
N TPLAYNN MDA NHPNN NTNYN (.2006-2000 DNIWA NN 912
M TPV NN IND THPRYI 1IN DAPMNT NP TN 11D NIPNIY
oW D7 MY ,PAD D3, PO N2TH X 7,010 MApNNN NIToY oA
DPDTNN NNV TIN OX NINT IDIN

Jus IR) YIONMIND MMINDTPIAN LIVYNI NVPNTNN NNIAN ,0IPH DN
M2 YINOWN T2 NPNTHNN NNIAN DX T292 MPOHN 09NN (in bello

.(on the spot reactions) NPNTIVI MIANNI PIOYPT DY NPT NIN HYNY NI 274
.221-220 'nya ,262 NIy 9299 Dinstein

NYIDI MTTAN 2123 DPIPNI MNY PN INND IIND™PIAN PTH A 290 275
Military and Paramilitary Activities, 1986 /nwnn Napnin’ Dwn HRINIP?)
W NNP*2> .0il Platforms, 2003 1.C.J. 161, 187 oy w1 1.C.J. 14, 103-104
.195 "nya ,262 NN w5 Dinstein

5715 YWONI NVONN NN TIV IONT .173-172 'nya 112 NN Py Gardam 276
NPPNNR MR MYNHNI PN TR 199972 7PI20HY T HNRIANN 1PN NN
27 "avn

R. Ago, ‘The Internationally Wrongful Act of the State, Source of w1 277
International Responsibility (Part I) (concluded)’, Addendum to the Eighth
Report on State Responsibility, Yearbook ILC 1980, Vol. 1I(1) 13, 69-70;
231,202 'nya ,262 nyn 9290 Dinstein ;125 'nya 257 nyn 99¥0 Gray
Military and Paramilitary Activities, 1986 1.C.J. W9 19¥72 nynnwn nnnd
14,120



DOPTN NIIWN 19 SPIN NPND NWUYY SYSHIN T1D (jus ad bellum)
210Y (1IN MY DY 1T 79002 YNAD TYPNN OYINN ,OWND) NNYNIN
DYT) 190N NYNN DN ,OWND) NPIYN DTN NIIYN 292 YPIN XD DD
DT I9ING S(TPNYNIN TP8PIAII90 DY TN NPXR IIN M1 HY
ND PV WD SWnD) INYRIN DTN NIIYN 130 YN dNDI SYNNN

78 7193w DTN NIIYN 295 SPIN SN NN IPN (PDIVIINNP

N{7'0911 Nj7'0{7191 NIFNT'HA |N7Y DIYY .3

MVAYNT MITDA DOYXINN NPNTNN NNIAN DY NI MNMIYN NI
DXNYYN DY NPTNN NPPOPIVIY YNAN KD NI YINWI NPOID
PN ,NLYNN PYDA NTNNR DPR PIPIYN DIWMD YN 933 DININKD
M2 VN DY NPNTHN NN JNIN AT DINVDNP DY NP DY NTOYN
NIY»NN DVINNN DINDIDN N¥PHRI DITTSN SY DNNMINN ,THN T8N
DPPIY DINIYI NNNN DY DY NMDIN DY NNXNSNN DITHNN DY
WIN) 199172 PPYIMNIIY PHXONIPT NI DWNY 1o .MYsH OTM
N2WAY NNND PADY,PININVIIVN NTMNIY YNAD IN PV IN WI2I5N
YT 770005 woaw Mo NOYTN OWD \ININ 13 NN NNMN N 1’
MM IP TSN NNNONN ToNNI PPY DY NNLY TINI MIVNI NYNIN NN
— DYNIN TPPPYN NN NN’ PIPDY DIN 1TV To2 IONIPH
PADNN MMNMPNA DX KON ,NMNIT MM DY PN IPYTYNN MOON
TIOPID NHNoHA DVIIN DY PPPPYa DPRIAND DIANWYNIY KAND DV
TN 1IN DM ,DNSY IPVNIN DY INDIN INLY NN NPNDH IWIN)
NPT PN TN VY (OPDIND~PA DN TPIVIIN TPNDN NMIN NYAVN)

3L opNy TIOPIY ON

VW NYT) Legality of Nuclear Weapons, 1996 1.C.J. 226, 306-307 0o w278
(RINYDY VNN DY

lalaplal] T'JﬂYJJ PPY DY NPYNVNI NYNan QPN 0D DNIADN W NN 9N 279
172 'nya 112 nayn w5 Gardam XY .XINID 19 239N NN

Speech by Amb. Hannay (UK), U.N. Doc. S/PV.2977 (Part II), at para. "3 280
72-75 (14 Feb. 1991)

:DPPN NN TIOPId NNNDNIA 71MVIII NLPIY MWD NPNTNY NON»NNT - 281
‘In the Falklands rather substantial firepower was regarded as necessary to
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9N Y INMIN DY NANNI ,NNIA0 AN MSIN DYDY NN TSN
PN, DINK DNPYIIN D¥IMN MY 1399I DINVPR NI TNN NPIINN
NITHNN OY N DY DOYSINT DNNIAND P TN DY XD GN NIYHNN
NNIN O NIND DYYND TNIY DINND NS TPDIN DY NNNNINI
NSO NON TPNNY ANND D00 IMYP NNMD ND NDWON DY INNND
TTINO TN MSIN DY ,1INIT 19N 21710392 TOWND NPWH XYAND
DOPWIY MIIDY NANN SN NLYI DMP>IDN MM KW NIVINND 1OV
P2 N NPN YOIV 295 ,0VW INYY DNPIINN DXNIRINR NMINN 7110 »ND
NPIYD PMIVNI NYAND DPAD PNNNN DIV DYY SO DY THN
JODMAND NMIPINNA MYYan Oy EAneTndy mwmn Napnn
NPWYD DM DD TNNRY NND DWW DY NN ,NNTI T2, NN PIYN
MWD YPIN SNINA DOV 1INN 1 DT, MNHIND MPTHI WOWHN
MID2 TN YIDIWI IDINNY NPARIDN NNIAPINT NIVN

VI XY INDD ONINDTPIAN PTD DA DY NOYIND INPID
IUNI MNIT DTN MNKR XD GN DY PN DPDTHN NIPYI N3
NIND 2D PTN DA YAP ARNIP NYINT PNIPOYD DY I I9IND
NI VIPI) INNIPNY NDNM NNV TPSPIANIND 1IN MSIN DV
72NN NOY VAN NPNN HNIT MINK MY INVIPN YV DN
2 DTN ONo2 NN (MTNOD DN DTNNY INMIPN T80 YPD DY
DN NI D N NI NPRLN DPN PTI DA DY IMPONY 0N
DXDIVYINI TIWINT NI N2 YN 9PN ,MIVNN 10D HPYNH
2. 09woY DTS DY

NPNTHT PIPY W 1IN DY INPI HIMYNYNI NPOND D INTD
IWN OINY LMY DY VWONT NYTI NPNT NYNN ININIPN DYl

dislodge the Argentinians and to secure a withdrawal; but any bombing of
the Argentinian Air Force or Navy while in Argentina or in port would have
TNX 7N TIVPIY NNNoNA v MY HpN'] been regarded as disproportionate’
;DNPDI DR NOVIANDY DPLNIRD IN PODY TN DY NPIN NNXYI YN DOYanD
NDMN NI N NPLHINT OTIVA IPVNIND X IN PNND DN NYNON TN
.232 'nya ,72 Ny 99 Higgins [onTn >nba Tysh nawvn)

.167-166 'nya 112 nyn 9oy Gardam 282

.232'ny2,262 NIyn 92¥5 Dinstein ;167 'nya 0¥ 283

Military and Paramilitary Activities, 1986 1.C.J. 14,122 284

.158 'nya 112 nyn 92¥9 ,Gardam XY 285



TAPHN NNTD DN IVIAN PIIY MNITH TAND IR NNIDNA NLVLIN
PTHN DPNINK PNYI ININD™PA VAYND NTYNN DY

NOPNN A2WAD DOWITIN TN 'MNNYN ONIN ,IVyYNY
7N .YI0NN IMN DY DOTTS DY DN DHNSY 1NN DNONI
N2WA DY NPPINTIND DX N2 N0 NPT PN MNXY
INXIND NN PYND NPTHN DY IMDA DD XD OX P NI»THN
M2 YIDY 5D NIIWN NPNY NINN N2V MYSNNI NYPIND

25901 JOP 9P°N2 N2 N NI

N9YN TN DY MWNN NN YIWINR VIDY DY WIASN NOYND DIVIND
TPNANT NANNN DY NNVPNTN NN DYDY (NN NIPHN IN) NN MIYNI
NOOON N NN DY NNYP DINT OY T IIVNIN I3PININN T
ON PAD .NNYTPN DPHNY NNNY DWIND DMIPHNA P ONIIN TID> IR
MOT NN DY2H0N ,NIOY ININ DY PP NN INPTNN NPYVPIoN
285 9730 NOYAIN 920V MIAPIN NYIVA TH TINIAN NP VIPID NPTH DY

MIIN DY MApNNNY NOIMN 20 NTHY DY PN DINY LAY

TN SN2 2NN PN NP DY VAN NPINI DO DN TN NN

‘In fact, the requirements of the “necessity” and “proportionality” of the action
taken in self-defence can simply be described as two sides of the same coin.
Self-defence will be valid as a circumstance precluding the wrongfulness of
the conduct of the State only if that State was unable to achieve the desired
result by different conduct involving either no use of armed force at all or
merely its use on a lesser scale.” Military and Paramilitary Activities, 1986
9595 Ago TN XN VIVIXN .(KANY VWD DY VI NyT) 1.CJ. 14, 369
69 '0ya 277 YN

‘When an initial armed :151 'nya ,112 79yn 9299 ,Gardam NI 01T NTHYD
attack is over, alternative means of settling the dispute must be considered
INNY'] before forceful action is taken to liberate the occupied territory’
TIDIDN DW»Y DMNON DIYSHN NPYS ¥ NN1NDN DMYNIN NIPNNNY
DT NNT OY [/¥1207 NLYN DX IINYD NNIVHY NINION NIIYAY 717190 DT
PN WVOYNI NINN DOV NAPINA AP DY MDY NTHYNY N>IDN
55 Yy MHPN NPN MNIPINT IYYN DY MTTHINDND NMIOON NI MANON
153 nya , o .DINNa DAIPINN

.154-153 'ny1 ;0¥
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TYN ND DYNTNN NN ,0INY DY INVIVWD INNIPN DY PIPINIG DY
PN NON,NANNT PIPINIA DY JNNNY P MO NN INVD

N NOPNNN NPDON — TPPIND NANDN TYINHD MNN NN NANHN

DN

DN NNAY TRV DY OT PIYY THNDN DAY .NNTH

1291 P2 DR NPAY NI1NY YN, NINT DY ,IYOIN 7D
DTYNY N2WON TNN NOW P IYINNN NOPNNN IN INNNN
DONTH YN0 DXTHN JAPY N9 NAPNNN IN PTADY NNYD
IRNIND NI 7T WPNA YIPT DI TPNPH N9PNND O3

27 919 NRSYY MNKN ,NNSN XY/ TPDNDN N9wan Hv

oW DNSNNNN NI DY XION IYHNHD NPNTND NN DY 1% 7SN 19N
DY AN DPASYN NNNN N2WA DY DOVNOT NOPINY IWNI DT DN
oY = 1919P NYIS MAPY VD HY MDD IMIT MR DY MDN L)
TNSD T LY NOIND ,INANY NN DY TN NPT NPNY NDIYaN

JDIND TINT N2 KIDOID NN INNNIM NN

P25 NP YV MMXPINION P2 PY DN’ 1 DPPMVY NIPNRY TUNI

DNPNINT MWD DY JNIVMY DINXINY NAD DANY IPYINND 12NN
,AND29952 1Y NTNOD DNI TOWNN NDN NNMN INNIPNY MONYHN
— DT Y NNN NNY DY PYND DTYNY DMIPYIDND 12NN NN

20 NN NN — NNYIYI2 DY INMIPN TOWNT MDY YN

‘It would be mistaken, however, to think that there must be proportionality
between the conduct constituting the armed attack and the opposing conduct.
The action needed to halt and repulse the attack may well have to assume
dimensions disproportionate to those of the attack suffered. What matters in
this respect is the result to be achieved by the “defensive” action, and not the
forms, substance and strength of the action itself.” Military and Paramilitary
N2 VIS (O VWD DY VW NYT) Activities, 1986 1.C.J. 14, 367
NYTA NN GX NVVIN DPN NVNYD .6 DY 277 NIYD 9ry5 ,AgO TN
YN QXY DN SV WINYT INN DX PPN PYIN HPPIN v ov PN
nyT1) Legality of Nuclear Weapons, 1996 1.C.J. 226, 583 .1»y72 NN2>»NN NN
{0PPN DONVN SV VYN

ov VW NYT) Military and Paramilitary Activities, 1986 1.C.J. 14, 369
(o2 VYWD

289

290



WM NN NINY 7T DAY DINN DIDINDPI MLaYN vHNN
NPPIN 1272 DYTH INN NN M YIDIWD NPT NPNDHND PIPY DY
DY 1NV, NPNYP MDDIAY OV INYT DN MPN PTI 1D I989) PY)
VIDYWNIY 1P IWARTIN ,DMIINRNDN M IY NN NPTHN DY NMITIVIN
M 2INONS MDA ZLonTn dNoA > IPNSY IND TNND Py pYia
DOINTR = SWOUN NPNTNN NN DY INNNI HI2T DY 1INDI TN
721D 2WN 1Y) PYIT YIDOY :NIDT WIDOWN 2T NNDNI - I8N 12103
NN N NIPNN DN RIN ,AIVINN NAPNN DY PPN YN RN dNo2
PN 99W PTN M2 PR NONI MDDIT NOPIIND NPTNHN DY 3PP DPN
2NN P2 MIOON P2 PAD PON INTOPYI PYI VIDWY MIVARD
MY PYIT VIDOY NUYMY KION TINIPY NN PR DT DY NNOWD
PTHN DY NNYP DXY DX MIDNN DP2IIMNNP NIPNN DY NINNA D)
2 napmnn
DN LN TIT ARND ODINDTPIAN PTD 1D N2 VAN NPHN NYIN
VI NPNN DY MIIN MIIN KIY YIY MIPNN SNV DY INPITN
°3) X992 NPMIPINN NMIND DY) DY NANNA YD {190 DMNPN
DN MIPINND 7NN 1 PTN PO DY INY OTP 2DV yap PN
23 (.2NDN DPNTN NONWA 593 1119 29N 7P KD NIN TI90 .N3INI A
IWIDY I3 MNIN XIX DIN (1987 92I0PIND 1972) NINWNRIN NOpNN2

(2)105 Npoan Ny W MPON .Legality of Nuclear Weapons, 1996 1.C.J. 226 291
NYTN DNN .PTI HA YW Impon NN NNIonn L N8y»nn nyTn nnnd (E)
‘In view of the current state of international law, and of the elements -v Ny p
of fact at its disposal, the Court cannot conclude definitively whether the
threat or use of nuclear weapons would be lawful or unlawful in an extreme
circumstance of self-defence, in which the very survival of a State would be
DONTNVA MTIDM MOINDPIAN LAVYH SV >NONN 128N NINY'] at stake’
PV vindvl DX DN YNYN-TN )’13177 29100 IN YI0 D1 %95 DNMIND
SY NPNYP MDD DPPIN KXY N DPPIN PP D PYIT VINY IN OPYN
NOYTHIN DPINNT [/9210 DY NN N TNN DY NMITIVN OXY 10V ,1NXY INN
oV AWPNI DYNTHND PIPY DIV MNS NTPHRIN NYaPY YaNa NMNMYNnY
NYITIT IWNI) TPIXY NN MDD 32 ONn NONYA NP THPNIY NHNND MO
VIOV JOIN DY IDINDTPIAN LIVYNI DINN DIODIN PIAY (NDMPNN NPNTNN
(jus in bello) M22

158 'nya 112 nvn 9yy ,Gardam 292

Oil Platforms, 2003 1.C.J. 161, 198-199 293
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M0 DY D¥OPV MAPNN DY NITO DY NANN VA NYM MTPY XN
WK .DONI DY DMININVIIVN DN LYY NPIIIN IXT MWL INMD
NAPNNA TN AWND 191D 1ANND YD PTN A Yap W NOpNND
D97 MINNN MY NN MXIN NIY DIN (1988 971982 18-2) N»Iwn
oY DIV XX MPAD [, INNN NN SNY PRV VI N MDPY
VIOV DMNIND~PAN DD WPIN MNL DY NANNA DIDN — NN NIND
PNYI .ONPINN DXNDN NIWY DY DNYNAD D MIPPINN NNNYNI
INVIYD )3 DY I TPRTN NNMA ND NANN I PTD DA YIAP N N9PND
VAN NPT TH NININ NNONY NAND DI PRYN MDD ,PTN N2 DY
YDA NAYN) NN (DY) VIV Y533 NYNY KI T) 12021 DMPNN
NN

:DOTTAN PN O2IYN P OMNI PHON JIRD DO PTA PO ¥ NINT
NNT DD ;09) NPNN NNII DY PITSN NMIPIINDN NIIN 71N NYN
NPINA YN NPXTNN DPN DNN DMIPIIIN TMINI PONS 719 Y9
591 PIHN Y N DY VW DI DRPINI TN DP ,DOTAN V)
LNV DNNTY ,DMPIYIIND NI2WON DY NIPAINA 7137 77N YA 77 NN
NMNDIY TPRYI™TN NAPNND NIANN) DINN NOWd [ PTn 2 NyTH
19D NOWHNNN IYINN N9PNN DTN NIPDINY 2w MmN (135
INDY MDD TN DI T YY) N2 NANNIY — WX MDY
ANV NPT DIWHY DIPN ¥ 1IN — NITNIN XY TTNY MIID 122 XPN'T
DPRTHRN PIPY OV

N TPNIY 12NN DY ANPNTHNA PTD M )T DAY NIDN I
DOPON 2y NTINN MVINVYN MN 1w NWI93 :Congo v. Uganda nwIo
DXTIN WY ATMIN TH MIPNN DY 12NN NNP NLYN DXINTD
DIV Y2 AN MDINDTPIAN PTN M2 .0NP HY INLYWA DXDIDIAN DITINN
VIR PIN D) OPIN 71N VNP DY INLYI DTN TN NI YINIWN DX
DWW NMYN MTY NDONY 1IN ,0OPIN 7N KD YIDOWNY MY NN
PN DTN XIN T DY YTINND 912NN 0XI0MDP MIND PNINI MNP
™A XD TOND ZPLDTNININ MAPNND NN NIND AWNNY NN

.147 NP9 249 NIV 99 Armed Activities on the Territory of the Congo 294
DTHY DTININOY RN KD PT0 D2 19V, XRNIN DX 7NN PT0 12 DY IMPoN
VYN NP DY INVLYN DT WY MAPNNN POYI TPHNY NINND MO
oY DM NN WX — NTIND HNYT NN PNan (Kooijmans) ©INMNP



NIN TSN NI NP INNNDD YIDWN I 1N IPNRIN KO )N PN
WIAW NNP DY HNLY NN IINYD TV WN DTN DM TN DIP
NN ONDA 7PN RO PPN TINNXY AND DAWS 7N ,ITINN I

DDIAND PHNRD YIND PO DX YINHNH 1T PNINN PT PO D INT
NN VNP2 DXANT DXNVY DY MLINVYN — DM MINI MDION OOV DY
YWY QN 21201 IMNI OXTHND MDY DY DTN XD NANND PTN 11D
NOYON DY MOIMINI YN HY NNPPA MVLAYNN MIDDI NNNDN 10N
INT 27 INTIW NPT I NPN DINDI DOPVINMITA NTHYN P4 OnT0n Nid
NI NPNTHN DY PN DO JNDNY PN PN XYY 190 T
PN WP YW DX IV NIYRIT DNPNTNN NN NNONI NON I8N
NYIN) NIVKN PAD (MNP DXANT DPIN DY MLINYN) SYSHND P2
(9120 MNI MYYPN

WYAD PTN A DY IMONMNN DX PR INAND NNOWN TNND
yapy W w3 Staki¢ DWISA NPNTON PIPYD PAODNPI NINNON
TYIND YT N1NAN 2P NPAD DPRXY NNN NNONA HYNNN NN HYY
92770 WIS DMINID) TN M NOYAN NPV ), TPNYNRIN 7I8PININ
TINPIANINNY T DY I (MDY NANNN P DXIPNT P2 NHNY 12 Nwa
N9 NN W NYIAP 0) FENRD I MO NOYAND 1PN NI IMIWUNIN
Sy DNYY NYIANNT TPNPTHN NPIOPIDT NINM NPN ONTI N PTI
0¥ NANDN PAD TNYRIN NPNN P DN MY DY 10T 1Y
NIY PPY NYHAd 2001 WP ONONIPT MPTHN NANH HWVND)
77 (2000 LOMINA

NDAN I — MNP DY NNLY NN WYY DXTND TH) MII WANYND DTN
NMIPO DTN P2 21D TINDN NMIND DTN KIAX A NAYD MTYY DY
MYND DY DNYN MIMNT MAPNNIN DX YIND TNXD DM RN DO
TH WY MAPNIN ,DINMP DY INVLIYD D) NDM TPRND .DYTINND 0¥ TNIN
IR MPTHN P 212NN 37 PNINI NMHYN NTY DY INDAM NIX NINMDY DY
.34-33 MNPDI ,DINNP VAVN DY TN NYT OV DPNTN YN0 MN?

.304 NP9 249 NN PYY Armed Activities on the Territory of the Congo 295

163 'nya ,112 nyn 92¥9 ,Gardam W \0TO 296

.241-240 'nya ,262 NAYN 9P¥9 Dinstein WY 297

Prosecutor v. Staki¢, Trial Chamber Judgment, 31 July 2003, at para. 298
153-154

.243-242 'mya 262 NAyn 929 Dinstein WY 0710 299
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0'")'1 nid'o 4

VIVYNI NI WIDYN OHTD WP DPNDOD PIPY DY ImY» Nyna
INDIND OXY PNRYI NIND DIONPD P2 51T WA DY NTNON MPINDG™PIAN
NODN PN IDIYY JOIND IWNI DOYMINNN NNIDNTIRD 120 NIPIvn SV
IOND DY2I7D IWNI IRIN

PN YO IMNROY THNXYN NNNN NDWA DY HOVNON NMYIN N
YIDOY Y3 DD DNLAVYNN 117 T :TPVIPNPN N2 NPNTY NN
YINN NAPDN DY NNMTH N NINPDSN DYO IND 19 3MNN M2
(NN DYNWHRND NAPNN DY NNYIN O) IR DI S9N HN NINNWY
NIDN NI — INY DMNIRY MIVH DY DXDIND ¥ DTN SN0 NN
N DAPIND DPTON TSN DAIPIINN NPTHY GPYIY NNV TIIN DPN
2 NIPHNI 12302 .DPPIN MIVN 11 = NIV MININID TIND LW DO
13902 N2NY DYNTN IIYNMY MWD NUP

oY D»PXAD DIVNID ONMAN WY NNIANI NMND TN A
YN NPYDAM TPVLAYNT MIFDN DY TN PON TV NN N
YYNNN LJAD DY NAIPN L,NANNT DDA DY 9NN 19PN Pa
TONYPTAN NPPOPIDN I 10 DNAIPN 190N ,DNA WHRNYIY PYIN
NT 102 MO MXNI DIMIN DPXR MVAYNT MIDN DY NN POHN
AW 1Y PVDINTP DDA DY NPNDHN PIPY DIV DY 1N DY TNV
2% PIND AN NINN NPTHO

DY DPVIPNITN NYNIN :MIIVIN NPXPIAID NITOY MONMNNN )
NYY DTOD DTN IV J9IND 2OND IMN NP NINTHOY NN
VLAYNT MDD NI D) NNT DY JPON 719YNI NOTIY NPIPINIG DY
SV 720NN LPOND NIIWND NN TPNNITIND MYIN PN TIPPDAM
APYY NANNN DY NYRTNN NN DPXPINION

TMON PADN N OMINDTPIAN LIVNIY NN INNNDT NNYN
IN) TPAXY NN DY 0XIPN 7PIN NI MDOYINT MPTAD 172 DY)
SV NNAND 72299 (N3N DNTI WY DN ,DNINN TPIN NIPTSN D01 DY
12NN [ON MDA YIDY DY DOPNAD DXIPND ININD™PIAN NDONPN

ILC Commentary to Art. 51 of the Draft Articles on State 0Oy N7 300
Responsibility for Internationally Unlawful Acts, GAOR 56™ Sess., Supp.
No. 10 (A/56/10), chp. IV.E.2 (2001), at p. 344 (para. 5)



NPVING MNDNA KD TITA PWYYI W NN .M 1PN YD HY NTI9)
MIANDN PRIV .DOOING DNPOYN YN dND1 J9INT L NYovIn
4NN MY 2006 PP PO DN MWD MIMDI NPDIND~PAN
DTN MNN DY YITYN DX AN P pnYTD mwennn 2009-2008
MO NPNDHNT PIPY DY) IWNI MDDV MNI2 NHVIYN

3 pnyin

TPONIYI NN DY NNPDTN PRIV OVIND DY PNV NIYINA T TINND - 301

Security Council Press Release SC 8766/06 (14 July 2006): w9 jada

oY nnrnTn Pyl .www.un.org/News/Press/docs/2006/sc8776.doc.htm

Security Council Press Release SC SC/9563 N9 Miya mONWII NDIWaN

03 NI .(6 January 2009): www.un.org/News/Press/docs/2009/s¢9563.doc.htm

NI DN NIAND DY DY NPYNDHN 1’2Y1 PNVIIN DIVIN PTH DN

Security Council Press Release SC 9419 (10 Aug. 2008): :2008 Y>pa
www.un.org/News/Press/docs/2008/s¢9419.doc.htm
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TP VAYN HY DAY NVITWI NPNTNN PNIPYI WIDOWN DX 1IN 1D TY
MIDT WIDIWN T 20NN MINDTPI VOVN DTN NINIT OPT — IIIND
DV 50 PIPIYINT PNIPOYY DNDN NV YW DINYN DYDY DI 9D IPNI
TOWN PP ONIN NI YIDOY D200 Y99I PIPY DTN DT T
TN NN DI SI0N0MIN MNINDTPA LAVYN DY DXAIWN DYDY NN DDA
NINMIN NORYD I8N I0IMND PTN OV 02D PIPY 13 MINID IWON
YINAD TON ITYN 0NN DD YVAVN PIPOY 12 MINID IWIN DX N7
N2 MYI9I 2080 NNND ININDTPAN VIVYNI ND DI YPI HDI5 NN
Y992 >VOYN PNIPOYL TAVTHY JOYN LOVNN NI YaP DINIPOM PPN
oY MAWN MOV ¥ 1 NYIAPY 2 maby Dvawnn D¥oIN Yy Snin
2792 .92 MIND NN MMM DX 2P¥AND NPT DV NN NHN
YOYN PNIPIYA VTRV NYIAPN DY FPMIOWN NINI NMNI) NN JNIN MY

RPPk

VOWNN 7V 177D |N7'VI NIPNTNA [NV .1
ININT AN

ININTT'AN VOWDHN '91Y] [Nj7'Yn N7INN .1.1

MINDTPAN LAYNN DY YD PIPOY NIN NPNTNN NIPYY NN NTHYN
,DMYNIN DOPION NYIDY IRV 39D DN T WHN DY NN 1ON
VAYNN DTN NINIT T — DXAIWN MDIND™PI LAVYN Y9V 1M PIPIYN
,O2INN 027 VAYN S93Y D) .M WIDOWN 1 TY YI0NDINN MDIND~PAN

VRO PIPYL YODIWND N YNNI 0XI0 NI TY 0N ONT NOY

7790 'DINT 2N LOUND

22997 LAYNN DINDN NIRY NPNTND NIPY DV IMINPRD NHONT Y
PIPYD NI DWUNIT DMIT PIAD 09N PONN MYIT P PHOND 1Y

11 09yn 9295 09919200 81 ;838-837 'Dya ,10 NN DY Mo Ma N 302
41 Npooaa



DNOENTNN PIPY DY IPNID DIW» NIN AT POX DYDY DPNTNN
TIN5 SYYA PTN TP 1IN D081 NYINI DTRN NINIT T2 0P
SV NN NINYD MYPA 1INAD WY MOLKND DY NNV yap MaAoDN»I
MINIT TN NND MPNRY MYPD ¥ D1INDN NNNHNY MYPI *2,0MUN)
D27 DIPHNA YIP N PT D2 IMN DD PIPY NN PpwNn Hv
THYND NN TN DPND NN WYNIY DNYN) DY DYy )
%, oY NoNYY

993 7772 NN 7P2A2DNM DNNDN YYD PTN M I PIXD PRyn
- X2 DPYDan 1O DXINN NVPNDNN NN NVIDY NN PN DIPN2
DOPNTNY MNS TIYN NMON ITYN (NHRNNN JNIND IN) VNI WP
NNT NINYD NWPa) Obrenovié NYINA PO SWND 1D I8N MIINA
(I8YNN

oW 00N PPV DR T30 WO 65 DD NN DOWIAN IWND
NN AYNI OYSNN AN IMINDTPIN LAYNN 19D NPNTNH
DYIMI 9P IMIT UKD (3)7);XINI (2) ;00NN (1) NI IWND
DOWSNN (I8N )N DVNDN) DM NIVNY PAD DN
.DTINN N DYMPIY NPND DTN DPR 02D DPINTIIIY
792 WNNYND YWY OYSNNGD NI N ,P9DN N YD SYNNN DN

Prosecutor v. Blagojevi¢ et al., Decision on Application for :mn71> 303
Provisional Release of Obrenovi¢ of 22 July 2002, at para. 29, 37;
Prosecutor v. Popovi¢ et al., Decision on Request for Provisional Release of
Nikoli¢ of 9 November 2005, at para. 28-29

Prosecutor v. Staki¢, Order to the Registry to Provide Documents of 5 July 304
2002

Milosevié v. Prosecutor, Decision on Interlocutory Appeal of the Trial 305
Chamber’s Decision on the Assignment of Defense Counsel of 1 November
2004 (AC), at para. 17-18

Prosecutor v. Nikoli¢, Jadgment on Sentencing Appeal of 4 February :0n01o 306
2005 (AC), at para. 21; Prosecutor v. Deronji¢, Sentencing Judgment, 30
March 2004, at para. 139; Prosecutor v. Staki¢, Judgment of 22 March
2006 (AC), at para. 377-383; Prosecutor v. Krsti¢, Judgment of the Appeal
Chamber of 19 April 2004, at para. 275

‘When interpreting Rule 65, the general principle of proportionality must 307
be respected. A measure in public international law is proportional only
when (1) suitable, (2) necessary and when (3) its degree and scope remain
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NDYY NPIND 8 PYD NVNTHNN PIPYI I SMNNN Y090 PTN D)
20N = NNN2NN YV PYD — (VAP D090 PN M IN NDPHN)
NN TPNIIN XD Y9 DY 2BERPNTN KD MINAN DY 919109 NN
DN 2ONN — NIYD INTN PYD - IpINY ()(1)31 Pyor ¥ w0l

1072000 P20 N1O0N PAHODTN

in a reasonable relationship to the envisaged target (proportionality in
its narrowest sense). Procedural measures should never be capricious or
excessive. If it is sufficient to use a more lenient measure, that measure must
LRI NN W INDY .37 NPDaa ,303 NN 92¥0 ,Obrenovic¢ be applied’
2N2>I01 NPYDA DY OMONTXINNN DIWPNA DY) MY NNN N3N
ICC Statute, Art. 8(2)(b)(iv): ‘[War crimes include intentionally] launching
an attack in the knowledge that such attack will cause incidental loss of life or
injury to civilians or damage to civilian objects or widespread, long-term and
severe damage to the natural environment which would be clearly excessive
in relation to the concrete and direct overall military advantage anticipated’
1TAN DY NOOY YT TINN N9OPNI NN INPNY DIOND NNNON Hywa']
,ANM P PAOND N, DPNNR DITYH P IN DINNN NYNY IN DN DY NI
ININN ]ﬂ]’l’b DN 1999 999222 Y ,IPYIVN 1220 NN NNV TIIN
[o5% NWYTAN 980 YOI HHUMND H910N

ICC Statute, Art. 8(2)(b)(iv): ‘[War crimes include extensive] destruction
and appropriation of property, not justified by military necessity and carried
Y127 DNINM 2NN DN 09510 NNNON >ywa'] out unlawfully and wantonly’
mPn YN NN DOYXIAN YN ONIN TN MysNNI p"rxnb IVINTIN IWN
[25w NWITNN 7 P971a19 2N

ICC Statute, Art. 31(1)(c): ‘“The person acts reasonably to defend himself
or herself or another person or, in the case of war crimes, property which is
essential for the survival of the person or another person or property which
is essential for accomplishing a military mission, against an imminent and
unlawful use of force in a manner proportionate to the degree of danger
to the person or the other person or property protected. The fact that the
person was involved in a defensive operation conducted by forces shall not
in itself constitute a ground for excluding criminal responsibility under this
ONCINN OTR DY N N/ID8Y DY PN 2T 0 19IND X3 OTN'] subparagraph’
Y109 DY IN NN DTN DY N YW IMTIWIND 11PN ¥IDT DY ,NNNON SYWad yana
19IN2 PPN YN92Y YOVNNIN MO VIVW TND ,JONIN DOVUND nNOWND NPN
PN DTRY DTV . PINN WD IX INND OTRD IN DTRD M0N0 NTNY INTN
2OWH NO NNNYOWI 7PN XD NIY MM MYSHNI HNNN MY 3MYN0
[Y5% PWYTAN ;1% NP~ NND DXNNA MDY NPINK

308

309

310



D'INX VOYN '91Y1 [NF7'VA N7INN

MMIND~PA VAYN MY D) NN NPNTNI PIPY DY INIINN NIHNN
WON TNSY NPNDND PIPYL DYHNDN HYND DX M¥T .0MINN D)
D" NNN DXAXWNT DY MPTHN DY 10N MN>IN PNLY PA DYONN
aN PN DT HAN0W PND MIMINT SNVY PIAY PNV §THN) OV
NYNNY OONTH DOWYSHN VIPIY DNN DY MW MPTN DXINON
TN YI9NY M NN NINYD 717920 M0 MY MO 50> OIn
3BP9IND ONYY 17900 DIDIN DY NIPOYa NODIANNN NYIP) DO OPT
MINI M DY 'NIADY NPTIY NPIYN DII»NN OPNIND™PIAN MIMIN T
DY HODNIDN DINNT DY NPNTNN DX PNAD PRIND NV — *Hoamwn
“PAN MYPYND OPT BEpaINd NN MPTHNN DNN T DY N 0
IYPON M2 MIAPYA DN DYPYNI NYNI DOV DXI1NND DPIIND
DINI®D MPTHD DIVAND DOMINDTPIAN INDN T 4NN XN

Barbados v. Trinidad and Tobago, Award of 11 April 2006 (PCA), Svn> w7 311
at para. 240: ‘Thus the real role of proportionality is one in which the presence
of different lengths of coastlines needs to be taken into account so as to prevent
an end result that might be “disproportionate” and hence inequitable. In this
context, proportionality becomes the last stage of the test of the equity of a
delimitation. It serves to check the line of delimitation that might have been
arrived at in consideration of various other factors, so as to ensure that the
end result is equitable and thus in accordance with the applicable law under
oY DNYPA MIAYNNN NIAN NI DYNTNN DY NN Tpani’] UNCLOS’
NI, TN YNOAT THPANY NP0 INIIN YIND YT DMY DIINNI PN MNP
MMNI DY NN PINKRD AOWN OYYI NPNTHD D WPNA DPTIX YNo2
POR YNND 7PN IWARY DINDN P DN PNAD TN DIX DNIWN NXOD 0NN
PNN DN INIINNIY NPVIAND >TI DINN DPOY DY DNDOPY MIAPY2
['O>0 THNNA YN PTN DY TR PR NYYN T2 Apy) NP

United Nations Convention on the Law of the Sea, 10 December 1982, 312
AUNCLOS :)on9) Art. 221, 1833 UN.T.S. 3

Volga (Russia v. Australia), 42 I.L.M. (2003) 159, 173-174 (ITLOS 5vn5 N3 313
D) NI .20 OIID XN MPYIVDIN ST HY ¥apIw MWD 0190 - Judgment)
— Camouco (Panama v. France), 39 .L.M. (2000) 666, 680 (ITLOS Judgment)
.9°20 DD WX NN YT DY yapIw MWD D1V

Convention on the Law of the Non-Navigational Uses of International 314
Watercourses, 21 May 1997, Art. 5, 36 I.L.M. (1997) 700

Gabcikovo-Nagymaros (Hungary/Slovakia), 1997 I.C.J. 7, 56 '} 315

Tecnicas Medioambientales Tecmed S.A. v. Mexico (ICSID Swn> w7 316
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TOPNN MINND ;7252 M9 >NO2 MXINY IND MY2N Dok
NI DNYA NIV YDIMN TPNAND MPTHD NIVAND YMIIND MY 1272
DININD NP 50N5W *MYIAN PO DNVIAND DY MIN PINND

Additional Facility), 43 .L.M. (2004) 133, 164: ‘There must be a reasonable
relationship of proportionality between the charge or weight imposed to
the foreign investor and the aim sought to be realized by any expropriatory
measure. To value such charge or weight, it is very important to measure
the size of the ownership deprivation caused by the actions of the state and
5w 920 0N Mo TI8'] whether such deprivation was compensated or not’
DOYPIANY MPOONN PIAD NN YPYNN DY DOV DVIN N PNNN PA NPNTN
2WN 711D S0 N PNND TIWND TN DY WOPAND SYNNNN MYNHNRI DOWIND
N DY ONI APTHN MY INWIY MOYID Y90 DTN IN TITHD TIND
[ND DX M¥9) NN

Agreement on Safeguards, 15 April 1994, Art. 5.1, Annex 5wn> X"
1A to Agreement Establishing the World Trade Organization:
www.wto.org/english/docs_e/legal e/25-safeg.pdf: ‘A Member shall: apply
safeguard measures only to the extent necessary to prevent or remedy serious
injury and to facilitate adjustment. If a quantitative restriction is used, such a
measure shall not reduce the quantity of imports below the level of a recent
period which shall be the average of imports in the last three representative
years for which statistics are available, unless clear justification is given that
a different level is necessary to prevent or remedy serious injury. Members
should choose measures most suitable for the achievement of these objectives’
PPN X YN DYO NN DTN PI PH OYSNNI WHRNVD 19an Ny In']
ND TPMIND NYNA DOVHNYN ON NNND I TNDY 7N y»N9 Hv
AWINY [, ININND NNPNN DY 910 DNNHN NN MNID NN 1D OYSNN 1PN
,DPVDILLD DINNI JPLY YWY MNINNT DIYN YIDYI NIV YSIINND MYSNHNI
P2 N TNNN DYNO YNNI ST INN 972 N1PNIY NINII NPTIN ¥ DN NON
DYTY MYNY INPI DDINDND DOYSHNI 1IN MIAN MPTH DN YN
Korea: Definitive Safeguard Measure on Imports of Certain D) W3 [ ON
Dairy Products, Panel Report of 21 June 1999, at para. 7.100-7.101: “This
obligation [under Art. 5.1] is to apply a measure that is commensurate with
the goals of preventing or remedying the serious injury suffered by the
domestic industry and of facilitating the adjustment of the domestic industry’
SV N NYIN DY MAIVKT DN DNIND SYSHN DYW»D NN [5.1 9yoal wi nni']
MNNRNT VI WINDY N2 IPY TMPRI IPWYNIY AN0NN AYIon PN
U.S.: Definitive Safeguard Measures on :0) [2OW NWXTNN  TOMPNN N»OWyna
Imports of Circular Welded Carbon Quality Line Pipe from Korea, Appellate
Body Report of 15 February 2002, at para. 257

European Code of Social Security, 16 April 1964, E.T.S. 48
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ONTH AN ONYY DM1IINN D3N MIINIY DXI»NN DPMINDPIN
7300w D»OIMDIN DXDIVINT DY DMIOY MIINN MPTNN 2597

NITNN NIMNN '2'T2 |N7'Va N7INN .1.2

DNPINND OPTI YNNI 1M NPNTND PIPYY NTIYN TNPHNA N2IWN
MV TN DYYD NoYHNa TITHY NN 1AV NDN IMIND PN
PPN MNYN MPTHRN DY NPLAYNN DMANNNIN DI DY NYIIND
PTN DA PO OUND TI JNOY PYRI ITON DMIA1NDNN DY JNNIYIL DY

DTN DY NPIINNI~PAN

MMIPNN PTN DIWMY SYNAN IN PPIVIP NIN NPNDRN PIPY
DINY NN WIIPY ST DNNIYISY N DPDIND™PAN D¥INDHMN
320 997105 NPINND

OV MDA 0NN OMNTNY DYNIND™PA DOPTY NI, MINN 0N
DNY N2WN N2 INDIN NYVLAYNN MNIINN DY NN TIT 727
PIPOYI NPDTND PIPY DY ¥TIRYND >IN ,01900 DTN IN THX M2
MAIND NN NI DNIYID MDWN ¥ NPTHN NPINN T DY wHINN
2V TON P2 MDINA OT DY MOIWIN NYNIN ITON 1D

12192 GPYNN THOH — ZNPTNN NPINN IDDI DY NVPLN ,DINN)
NPINNI IPTH XY ONAY DINRIND YIN 2NN MIND~PAN PTN NN
MYTH 9 NYP — NPPIN YN0 ,NNNIT )Y MW )2 MVIVH
DOMDHN DIPHI MINK MPTHY  JPDIMIANNNNND NIND  NPNYA
IN TNNN NNN,NPIND 2NN NI TPNIRDPA NPINN 290 M NNONI
WON MNNN NNT DY .(countermeasures) N> NIID NIANNA NPIPID
ONTR PHN XON OOPN PTNN DPINIY MA»NN

UNCLOS, Art. 161 5un5 Xy 319

‘[TThe principle of proportionality is an important criteria or tool for the 320
application and interpretation of domestic laws and international instruments,
to determine the attribution of responsibility to the State.” Pueblo Bello
Massacre (Colombia), /A CHR Judgment of 31 January 2006, at para. 133

ILC Draft Articles on Responsibility of States for Internationally Wrongful 321
Acts, U.N. Doc. A/CN.4/L.602/Rev.1 (2001)
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J[distress) NPINNN NNNA TN DVOIN NOLYLY 24 PYD HWND 1o
NMN NIPNY APINND NPTHN NYIPI MNNDN MDD MIAPYI 1Y I8N
PNY NINN 720 TIT AT INNN DY NNYP DX NN, PTH DX 1970
NOPNN NOWNY T2 (MNY TNIYNS NNDN TTY ,1IMAT) DTN »N DY
N2WONY MIJ0NN AN NITH X MIT MO0 NN XD NNIN NNONI
TNSD NNNA YT 25 PYD (AN JINT DPDTH IOTT) YNNI ATV
YYNNN NI TPPIN NI NDIWONY TI2 NN DHINN DX MNN (necessity)
NIV (MNS TMIYN TIMON T N1INT) 1PN DIVIN DY NNND TYOa
N2NPN DY N MINN MPTH OV RPN DIVYNI NYP NI NYN NN
(I8N 12102 DYRTN NMAT) TMOYIT MNIND-PAN

N NPIPID DV INPNTNI PIVINI T DOYIN NOYVY 51 PYD
VP (countermeasures) TIOYNNIN

YYNN NININA AWNNNA NNINIY DYDY DINDND TIIYINN DY
DPOLINDIN NN MMIND™PIAN VAYNN 9D SPIN YNHIN

Countermeasures must be commensurate with the injury
suffered, taking into account the gravity of the internationally
wrongful act and the rights in question.

International Law) »IND7P2 0aWNI OMIND MDN) Y INNIWIA 19D
‘rights in) 'DPVLIMNDI IMIY NVXIAN - 51 PYPY (Commission; ILC
NNVIYD 33 DY I FZ.0»YHY DYTTS DY DD D) DN»NN (question’
ITHNN NIOAT) MXINI PN MW DY D) IDIN NIPOYN , MBI DV
MTINND MY DY DN (P2IPXT WP DY INVP — NYUNIN NPNTHN ININD
3B (987 12902 NYPDTN - WOV DPNTNRN ININD MTINID IIMNT)
YIS NOT TNDYNNN DY NIPNI DPRTNN PIPY DWND NN
MIIN ALY NDN OV INVPPIN 1IN B Y191 .ANYNN MY
N2NN2 NOVIN NYDNN .INVLYA DMNIAIN DDIWH MMNI DY MIIN
MZIND INSY NAIND MPY XD MDY PHYND DONIINA DY DN PDY

JLC Commentary to Art. 51 of the Draft Articles on State Responsibility 322
.344 'nya,300 NN Y0
7 Npoo) DY oY 323



25930 MNIND MY MDYLD AN MIAVLIY MNYT MAVN NN
7ANNN MINHNY 19 DY GRY ¥ap TIDIDA JTY MINIAN KNIV
NN 922, TONYNIN TINOIND 719900 MXXIND MDIN P TIPIIIND
NTRYN DRI ,INN PYD 1NN YDA INMON N2ANNN I NYLY WANIN
MYNN DN DY 1IN PIPOYA NN MXIN DOWD Y9 PNIINN
MND JNDAD NN TIPYINND TPSPION ,OPDINDTPIAN PN
DYDIVINT NND PI K 9IN DY NNND PIPWN DY PO IMYN
NN DNPPTHN D PIVIN WY D»HIVIN

PIPY DN NN OMINDTPAN PTN A DY NANTN DwI9l D)
DY .TNTN2WY Y NNYPIN NPNA TNXY HONY LN 19INT NPNTNN
3 ON AN TINTTN MONY TPRYI DO PPYD DN NONYN 1IN
NHPNY MPTHN DY P OITINTIT DIDNN NIWIND DVNIY INRD NNT
7PONN D Yap PIN DA E.0»HNYNTITTN DMIOD YV amvn vPNIY
IPYNN PIPY — DIOMYN MINY T 33D PNIPIYA YIS DPTIN-TNN
AYNOIY 121> NN NI DTN DYV Y271 — DXPADM DPTIND VIV
TPMINSIN YN D) TN INDI NPAY VY THNDIW YOUN JORTN
VN OLAYN PIPIYI NYNA NN DX ,MYIANND NPYNIND

DY DN NPNTND NIPY DIYHD MITDINONT T Y NDID
9272 MIIAND THDND (4)22 PYD SNIND~PAN INDN DINNI TIIYNNIN DY
W DY INHNND GND I YIIP MNP INDD NN DY 0’100 WY
monon v (Dispute Settlement Body; DSB) ynINn Dv 02102010
- ¥ 7292) DXNODNN NN IDNY T8 DY INDN NMDT NNIPH NN IWND

GPANY MINNT DMIPNNIN X MIAVAN DY YW nNnI
WN 2°DWN NN TIY INY AN WND THO DINDID NIW»D
326 ynan

Air Services Agreement of 27 March 1946 (U.S. v. France), XVIII 324
U.N.R.ILA.A. 417 (1978)

Gabcikovo-Nagymaros, 1997 1.CJ. 7 325

‘The level of the suspension of concessions or other obligations authorized 326
by the DSB shall be equivalent to the level of the nullification or impairment.’
Understanding on the Rules and Procedures Governing the Settlement
of Disputes (Annex 2 to the Agreement Establishing the World Trade
Organization), 15 April 1994, 33 ILM (1994) 1226
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D00 WY YVIPWI TNNNN NPIDIT WIND 'TIY INY MvIan
NPDTRN PIPY IR TMIPNT 712NN NN 19N ININD DNDNA DN
N2ANDN OV H5IIN NNYY T DMNIND™PAN INDN MPTI "MV DY
DN STIND DY T NWNIN 19900 DY I0I5IN 1NN 1IN N
TINORD DPONY NPXPID DY INPPIN NONYA Y1970 TN Wpam o2
SN KIND NWPY TOTOND NN PHT DIAN MSIN Y INPND
DODNY 4.10 Pyoa YApn NOVN Y FENPToaIvn DIPNY TINA
VIO TND IWND THDIN D¥NDIDN 1YW DY NNNHT NN, NPTOIION
4.10 PYD 3 YaAP 1NN .DMPRNN TNOYINON YN0 T80 DY Dond
30 NPXPID DOV INY AN NYT JIPPY DNNN MYIA) M TR MIPH
1998 DPNDRN NPNI PR JI DY WN *Z 0NN IND YNIDNA WAPD
MINXIND A0 79NN NNDY PN P2 DN IRNYD T DY Muwnd
PRI TPNYRIT 79907 DY INIDIN NIND NON ,TINIYSNN DINDINY

:1)0N DYTIND 791N TN DX TTIVD

792NN NPTND P> TONONDND  TATDYSHN NVAIAN NNYTY
DN MINY MINON D20 TDYSNN DP0ND MDD DN MNDNNN
Oy TYRNND YPIN NN SYSNRD NPNIN NPIYNON MINSIND
YDPOPARN VITIVDN NIOIN INDT MYV N99N XD NN3
NN VI9D PN D DY CTINDYNAN DY DMMNY YAPIN »ady
T 0ATILDY NIWNN NN 2NN AN NPVLINDIN MNNIN
DYNT N0 DPIRY THHOYNNANR VIPIY NPNRYI NMINAND MPTHN
NNVIAN DY NIVHM ONYRIN IPIN NI OYSNND NIIN NONY
DY YND WON DY T DNMDRD NI MO0 5o

A. D. Mitchell, ‘Proportionality and W7 mvM>IN NPPDON NPPOY 327
Remedies in WTO Disputes’, 17 Eur. J. Intl. L. (2006) 985, 999-1000,
1005-1006

Agreement on Subsidies and Countervailing Measures, Annex IA of the 328
Agreement Establishing the World Trade Organization, 15 April 1994, 1869
UN.TS. 14

U.S.: Tax Treatment for ‘Foreign Sales Corporations’, Decision of the 329
Arbitrator (DSU, Art. 22.3 arbitration), WTO Doc. WT/DS108/ARB (2002)



7971 N9V MAINA P M P HPWND NPY DN 1
30 [ 55 MwTNN] DMIYNRIN

DY NID NPTOND 1IDIDA N1PNTHN PIPY DI MINK DN
IND Y2IDIDI NVRNTHRN PIPY DY INY AYPNN DWOIN NIV WO
.DINN

NYTHN DY NPINRD ONT DY OPONA DY IWN NPNDHN PIPY
35 PYD IMINDTPIAN PTN YV 17900 0D DITYDN NN DY TONN
OYW DYIPNA YYNIN TYDN 2D PISN NPTHN DY NPINND DI DY VYLD
(restitution) YMNTPD 28NN NIVN DV TYD NIN MDIND™PAN LOYNN NN
NN 9 DY NAYN NOTYN IWNI DI ND 11 HDIYW Y2IPY 2DN PYon
SV HRVYAIN DNWIAN L) DY A BLD0ya ORTn dnYa INIIND MDD
DY NYNHTH DI NOPLY D"IND DY IMINDTPIN LAYNT MDX)
NN 12238 NNNIYIN DOVINN DYTTND 12N 199D NP TRY N7 NN
N2IN2 POWN — DWOIN DOV 37 PYDY *4NNNY DA NN
DN IPADY DINK DIYINN VIPID 1IN NPTHN DY NOVINN HNINN
1298 PINDY NYIITN I NIN N Y — (satisfaction) NYr9IN NPTHN
12%9%N dNO2 NYNAD THNTH DD

‘The expression “appropriate countermeasures”, in our view, would entitle 330
the complaining Member to countermeasures which would at least counter
the injurious effect of the persisting illegal measure on it. However, it
does not require trade effects to be the effective standard by which the
appropriateness of countermeasures should be ascertained. Nor can the
relevant provisions be interpreted to /imit the assessment to this standard.
Members may take countermeasures that are not disproportionate in light
of the gravity of the initial wrongful act and the objective of securing the
withdrawal of a prohibited export subsidy, so as to restore the balance of
.5.41 Npvaa oV rights and obligations upset by that wrongful act’

12Y 230D NMIN (ILC) D”IND DY IMINDTPIAN LIVND MDN) DY NIVIAN 29D 331
ILC Commentary .5°9¥2 1720 N2 NPTIN YNH2 IMNTPI ANNN NIV NN
Dy ,300 79N 92¥Y to Art. 35 of the Draft Articles on State Responsibility
(11 NpoY) 243

(5 NPDAY 237-236 "Y1 DY 332

128

INIXT|'2N DOWNL NIPAT'NA [NFYI YIN'YA 75 NI 170D



129

772 '09WUN |N7'VI NIPNT'NN Y .2

IN7'V2 NFNTNA [N7Y2 N120n NNDNAIL NIYNYD 2.1
175 oown

DNUNTHRN PIPYY MYLY IPIN NN WY N7 DTPN P19 NNNN
OV ODYDI TOIYY JPYI IV PNINDTPI VAYN DY DD PNIPIY INMN
9700 D5 YV OMIY» NYa DN PIPIY PYRI I1T0N DX OYD
YOAYN NIPIY DPNTNN PIPY MINID KON NINK MVAWN MIVAX IY
INL,O2WI VIYH NV DIT YPINN PNRYI OMOPN PIPOY VI 90
VIAYN NVXY DIN T79) XND PON NPAY 2N MDVLHRNI NIPNANY NIPOY
3 NI

DMININIVID MNIN NYWODDIY0IWN PNIPIYI NN PIPYLNIIND
VIYNN DY DPDOPITINR NI PNIPOYA NN, DOTIPN DYDY
MMNPHNN DD HY NNTING 12NN IWIND IITD ,TIUNI ONDIND PN
JIDIN NYIAPY 09I PNIPIYI PIPOYN NI TNND DN WNNYND IWINY
“P2 LAY DY HODDI PNIPOY NVPNTNT PIPYA IRIIN YNNI I8
INIIN AYNIN IDONY PNINDTPIAN VIYNN DY MDA DY NDDINN MIIND
SW VNN YPINN MM DY NIPPYA NDDIANN 1553 HLAYN NIPOY 12
MNIPYN MND NV DY DTHYN P VN HTIN W W ONPTNN LAYN
MMIND™PI LAVYN DY DIIID MNIPY TV SMIND™PIAN LAYNI DINNHN
NPYHRIDT MNIND DN NXIIPY ¥ INNOY NYII I P TR DOVHYH
wRYY D91 LAVYN DY D95 MNIPYN P PNIND-PIAN LAV DY
MMPH DX NNNN PYD) SMIND™PIAN PTN DI DPIND ()(1)38 PYD 195
TN 5Y MI2INDYT MNDTY IRNKY YDAV NPR (PNINDTPIN LOVNN

HPINDIAN LIAVNN I OO 12 N INT DD DOVIYN MNIPYA PTY 333
404-399 (3"DWN) DIDY) NPNDN P2

“PIAN AMIAPNNNN NND DHNNN YIAD ¥ NHDNN OPT 2T I TINX 09Y 334
Convention on the Law of .J0a m7ann mM»10N YY MAINND NPOIND
AVCLT :9n9) Treaties, 23 May 1969, Art. 31(3)(c),1155 UN.T.S. 331
D) OYPNID DYDY DY MIYIS NVOP D) DIV »TI T ANT DT NWII D)
AN DXIANY MNIPY



PIPYY DPNTNI MNID WIRY 0 DD NI ND NpY NT
Y DAYN NV DI >3 INTI DINX *FOYNIN 121N HYa VAYN HY DD
NPNoN SYWAY PTI TA ,DUND NIPWN DR DPYNN DINDNIDN DI
NP W 90N Nwnyn ONNA I Blaski¢ nwH91 yap mAODNMA
BUNYN NININD N2V NININ P2 HONTN DN WITI PAY 503 »VAYN
NIPOYN DY ITRYN TPNVOY MIND NOYIN HY DXINN DDINNI NNT OY
I ND DNTIPN INNDT DY DINNYD DY TV SYND 10 .mnNa M1
VAYNT NNDNI NPNTNN PIPYA D53 PIINI HINNN DNPNRN LIVNHI
.22 DIM MPIAD DY MNIVPYT INIPNA DOYam 0NN

DINN DY PPN NN TW (Bin Cheng) 2y’ 12 >0720 IPINN ,)ON)
MINITY OV INPIDIL NYITYTII INT IWNY 293 D»HIIN LIVNI MNIPY OV
953 50AVN NIPY NPNTNT NIPYI MR YN NI IS NPNDIND™PI
DIPNI ,NINY NYY APNTHA PIPY 2D 72D NIT DNT DIPHI INNDXY
NPT OV NYID I8 DY MOIND 10 IN 200 DN PIPYH ,DIDININ
NI DNX DTN DY DOPIN 2w S DU NV (abus de droit)
DY TPNTN SN DYNS — NINN IPTH DY DIDILINI WP DY
Y0 DOXINN NNV WMDY VY — INUNRIN NPTON DY DIVIND
IMLIYOY INON PPN dNO3 N9 N2 MINID ¥ T M NN
D»O23 MNIPYN IVOPIN DX AN JPYIL 12T DY INDA 12T 'S DY
SaAvE NIV

YAV PIPY DOPATHN PIPYI MINID N DINN. IR W)
YTV M2 2591 ,039N) .20 19IND DIVAD MPTH DY PadY Y55 »yIn
T2 NOUINND VINY VIV ¥I9I NV NOIXY NTIP P2 TIDODA 1986 Mva

MOND NHYON O),MIND 3 NYYIN IV IDID PIXN HNIVN
MIND~PAN PN MDA YAPY MPIDN DDI5 NN 19197 HNVHINI

.236 'nya 72 Ny o2¥Y Higgins w7 335

WA .Prosecutor v. Blaski¢, Judgment of 3 March 2000, at para. 796 (ICTY) 336
.991-988 'ya ,327 NIy 9289 Mitchell 0y

121 'ya,238 nvn 925 Cheng 337

PN WIOM DNNOY D199 MNIPY 1AUNY DTS MNIPYY MIVONI 10 338
North Sea Continental Shelf (FGR. v. Denmark; W9 M0 »0IRO™PIn
FGR. v. Netherlands), 1969 1.C.J. 3, 48-51
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™2’ :9PYTI NDNA,NNDNIIT NN DY NYIND INND PTSD
VAYNN MMIND INYIAI ,NMOLMDITI NN DINN YD NIAD PTN
2NN T 993 [...] 720 19N PTH DX OW»D ONIIN POINDTPAN
MYPIN 1Y 7OPIND 1900 HHTM NNNT N0 MPTNT NN
MY MTIMYI DMPND AMIND NPADN 10 DY TINN YD

3. [ow NWYTN] DINK NP TN

YN NPPLPIA MVLIVYNN NN NINDN NINN YWY NIAN NIND)
NYIPD WANYY D091 YINDTPIAN PTIN PON XN NPNTHRN NIPYVY
AN DXIDNN DMPNID OMNINDTPA DIVAYN DAY TINY D) IMN
PONIMNTY) ©DIDM NTINN ITH PPN Y33 NTHYI NINMIN 1N MIPON
DXNLYA D"AX MY DY NPPINA DX PNID ¥ 7195 (D0VD »wdvn
MON SNY ¥ AR TPINNTINGD DINT OY .NPNTHN PIPY NND
DN PAD ,0>NN2 Y NN KIDY DI T3 DI DLW NNIA (N) :DMIPY
NIPIVN P MVNND DY 1PN (2) .INNINND PIY 91 NPNTNN PIPY
,DOYD MWN PONZ MNNI IDNADN PTN 92N YN0 1109 PaY HHHIN
DOPNTNN PIPY P2 POONI ODN [, IIN NN YN 91T IWRD
VIVYNT N NYYY YIDWN NN PADI DYTHRYN DMMNN DOYIN PIv

299900 NwH9a NIpya

7TN7 '91ND 'T N2 T 7Y NPNT'DA [NV DIYT 2.2

VAYN DY DD PIPOYI NPNTNN PNIPYL VIDWUN DNOXIVIDY IINT
PIND SNPRD PTN M DY INPI0 XD PTI MNP NMNPO RONNHN
(European Court of Justice; ECJ)

‘The Tribunal finally points out that, like the exercise of any authority, the 339
exercise of aregulatory authority is always subject to the rule of reasonableness
invoked by the International Court of Justice in the Barcelona Traction
case, as follows: “The Court considers that, in the field of diplomatic
protection as in all other fields of international law, it is necessary that the
law be applied reasonably” (ICJ Reports, 1970, p. 48, para. 93) [...] That
rule requires State behaviour to be proportional to the aim legally pursued,
with due regard to the rights and freedoms granted to another State.’ Filleting
within the Gulf of St. Lawrence (Canada v. France), 82 [.L.R. (1986) 631, at

para. 54



NIPIYI PINY INPND PTN A NPODNA DIAPNN DPNTHN NIPY
NNNNN NIPRI NINY MYNDYN D¥2 NN — SNPRI VIYNN DY D)
MIND~PAN VAV YDVLNINY NPHI 190 DTIP Y DI YVAYN NIPYY
MIND~PAN VIVYNI (NN MIND~PAN PTN 1A NPINY (3)(1)38 P YD *9))
M2M»NNN MNIND OONRAYY MNPNI D1HYIN LAYNT MNIPY DIVIYN
NNIYD (NN N NNNI INPHY DINK 10 DI 1) MPTHN NN
PN DNONN NN PPN VIVNN DY DM MNIPY NN DING
,DONDDY 021NN DNMI DI VNN XOND IWARY SDVNRN NPNY
NN DORLINY DM NOYIN NN OITHIND DY DIVITIVDY NON
™M1 DX DOWYNYN 1IN DXOITIVD *INPRN LIVYNN HY TV MDD
DYIPNA P9VPNN TINRN ODDI DWW DXNIN MNP PISD YNPND PN
oYW DMOYIN MNIPYA PTN M WHRNYN N NNDHNI MY DONIIND
SV MVNT NPXPNYT MINNT MXNT DY JNNYIS TNSD 29 PNRNI LIVNN
DYNDN DO DY PIYN 7NN DTHYN NITHIND )PIVIPI ;TINRD
MTOMW SY DIPMZWI NPPIN NIIWND NN NNNI ;DINN N9 DY
— YD NP WM PPN TINOND OPTY DNXA TINRD MO
NP DY NNYP DNIY DIPNI TINKRA T DIV NNOWND NPNI
DTSN DN
MNPHN IYIBY DXNY MNTPND NN PTN M DY INP D TIinn
291NN VIAYNN DY DD PIPIYI NVPNTNN PNIPY DY 1THYND DMIWIN
DN YOV YPNT TINND NNNNI DIDYD NI NYNRIND YIWIND NPHn
PN DYDY DN EmT IMNnY TR’ TN SY Non mon

‘General principles form the :116-115 'nya |3 nayn 9’5 Emiliou 340
moral and institutional framework upon which the Community is based’
noOIN NOIPNY  DTOMM MIDNN DNONN 0N DM MNIPY]
MINIPY 703 DY YIASND HIPN MMINDTPIAN LIVYNI D) IMIT PN [/DY
A. Cassese, International Law :1% 17¥2 IXI IOV 0»990 MNIpyY> Davnv
(2™ ed., 2005) 188; M. Koskenniemi, ‘General Principles: Reflexions on
Constructivist Thinking in International Law’, Sources of International Law
(M. Koskenniemi ed., 2000) 359

126-121"nya ,3 Nyn Y9 Emiliou 341

, DY INT VPN YVIVYNT DY DMODIN MNIPYD MMPHNN DY TOHI NN 342
133-126 'nya

Treaty Establishing) TI0ONN DINND 5 PyD XD MY N0N DPYDS IONT - 343
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DYV DOYANNI AN OPYM ,NPNTHNT PNIPYY YNNI DION»NN DIN
PIN A O DY DAY MMMV DNIWIN T NIPYN DY DIINIDN
DTN PENRON PPY DPDTHT PIPY DX DMYNI ONDAN DY NYINN
DUDTNT PIPY NI N2 WHNDIYIY RO IMT NINTINNT NION

ADTND TMODTOPT IV IP2¥3) IDINDTPIAN LAVNN DY Y553 PIPIYI

PIPY TN INON NI NPNDHRA PNIPYY NIWUA MIWANT NPHN

DT PNIPD DNDNA .PIND NOOY PNIPY — YDYPRN TIMND DY INX DI
OMN MY DI DY LOONTMNN NN INYL) TPMNND IMyNwNa
DY YIYANT NP ONMINND DLIN NYLN AN T MYND Dwad

the European Community [Consolidated Version] 24 December 2002, O.J.
‘Any action by the Community shall not go beyond what is :y27pn ,(C 325/33
ND NP YW N H2'] necessary to achieve the objectives of this Treaty’
‘[TThe :v95v ,134 YD DY I ;[T MINN DY NPIINN MVND XININ 12 NIND
Commission may authorise Member States to take the necessary protective
measures, the conditions and details of which it shall determine [...] In the
selection of such measures, priority shall be given to those which cause the
RYI M3)] least disturbance of the functioning of the common market’
DXVIAN DININD 29D DIXINIT PN OYINN NN VIPID MIIN MPTA PIONY
DOYSNND MDTY JNPN NONIY DOYINN PA 17°N20 Dya [..] yapn nonv
[7AnPa MOVPN AN 9MYNN PIYA TIPONS DNYINY

YOYPNA PTN M2 v PIN PO NI NNND nHYILY npNIMMN DINTN
NP WMWY 1970 MWD Internationale Handelsgesellschaft 1)y2 P19
Y91 . PT0 12 NP0 DYNTND NIPY Py SV N2IWNN NNYNIN 80
MNOPN DY WPNa NIDIPN NOVPIY SYSNN OX PN PN M2 YIT N
VA0Y [, TIVPNRN TPYIVIN INPN NINND (3)40 PYD DINMN NN DMPN
‘The common organisation [of agricultural markets] shall be limited to
DPNY SY amunin MINT'] pursuit of the objectives set out in Article 39’
TNND PYONY 29 DY N [/39 PyDa MIpn MIvNn DITPY 523 0»HIHd
:YAPY YYSNDND nYNTRY D) TN D2 ONYHN ,TNIN newITo YIP2ya1 ONMNN
“The Community legislature adopted a provision which, without imposing
an undue burden on importers or exporters, is appropriate for ensuring the
normal functioning of the organization of the market in cereals, in the general
NN NDIR ONDNPN PPINNTY] interest as defined in Article 39 of the Treaty’
723 513 H>0NY XY DTN PV PHIIN DY PPNN TIPANN NNVIAND NPINNIY
[739 9yDa TINY 193 155571 DIVYRD DNNN DININN DINID DY >IN
Case 11/70, Internationale Handelsgesellschaft mbH v. Einfuhr- und
Vorratsstelle, Judgment of 17 December 1970, at para. 25

344



NN D) DDAY ,NNNI L1210 1% NN .10 DIYIVINT DMWY DOVIN
MY WY TITY 00903 DINPA,INYT 1 TPNINTIND . NPT nn nwaT
P20 VLAY YN NYISIN 25N DIN NNV NPNTHN PIPY DN XOND
YVPND VAYNI NPNTHNN PNIPY DY YTAYNID SWIDYW YIWAN MPN ONIND
DPAPRN VOYHNN MLV TINN INPRN PTN IN NIPOYN NI’ NIN
MNIMND NPHNI PN YAPNN PTN A2 NOIPN B NPNIV . NPNPTHN
DINDMI DX DY) Y 1IN N1PNTNI PNIPYY **1INP>10oa DU»N NINY
¥ TINNI MIIND MPTHNN MDY NPNPTHN LAYNT MVIVI (MTNX
NI PYRIN NPHN 0D DR DNORND OOIVARD MNPHT NYIDUN
PIPIYI NPNTHRD PIPY DY YTHYN DIDMIY ,NvyNnD NoDN 9011 Ypnin
859NN TININD VAVN DV 99
PIPYI VIDOWN O3 N0 PISD YYPNRN PTN A DY INpODan
,DYDVIVDIPNIN DYINN DY DNVPPIN NPNID DANN N1IN NPNTHN
mMTOM S¥ 'MYRY NIPYPN DY NNPPIN N1PNII D) DUPH NI NON
PNIPOYI PI NI, PAIND DPIN PIPOYI IITHY MIPONT NI ¥ TINND
NN DVONI DN PIPYY TYN TN DIPN *2o0mmn vovn v
YIWIN DY TIDM NN DTN NINDTD PRIYN PINY 9NN PTN MY
TRV P ,0MONPINN N OPDVIVDIPNTN DIVSHND IWINY TINKD

137 7ya 3 nyn 9289 Emiliou ;714-712 'nya ,14 nyn 99¢9 Schwarze 345

127-126 'nya oY 346

MW NOPNDHND PIPY MDD .715-714 'nya 14 DN Yo Schwarze 347
0T, N9IN) 702-680 'NYA ,BY INT YNNI TINNRA MPTH DY LIYN
NN [ TINT PNINOPY TV NV ,PINT N0 M1 OV
(1790

‘There is certainly some scope here for :716 0y ,14 NN 9¥5 Schwarze 348
finally recognizing this [proportionality] principle as a general Community
law principle through a universally applicable interpretation of the individual
NIPYI N ND 91D DIDN DIPN NI W ORTNY'] provisions of the Treaties’
MINMNN DI DY O MWD TIT DY NP PT DY 200 PNIPIYI NPNTNN
137 7nya 3 nayn 9299 Emiliou 03 XY [/DNNI NNV

N2PN NIVIN OV PN DY INPPIN N0 Bela-Miihle nw191 ,000TY 7o 349
Case 114/76, Bela- YW .1oNDHD >N DNMN NI NYDIW INKD TIONPND
Miihle Josef Bergmann KG v. Grows-Farm GmbH & CO. KG., Judgment
of 5 July 1977

719-717 'nya 14 NN 9299 Schwarze 350
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YAIND M NNNTI) JINY YNPND TINRD NHNI MMNT DM
MIN TINNDI PIYIND NIPINY DM 1TAY P ,(PomPY Jnna
DYIPYY DIND (FPIPNPN MDY DNNTI) OMODIN DINN MNIT 1T
YAPND PTN NP DY INPID NVNTND NIPYA VDY DN DUV
DOWIN DY) MMNND DY NYNNN WNIN ;0MNIPNN DPNYN 1NN ON PIND
STINNI MIIN PRY MPTN DY INDND YON ;DMPY DN WHINMN
BNMONT MTOINA DAY OIDIDI MNP DPNDY ;MINND HO»T
TOIWHNN NN NXXAN PTN N OV NP0 NIPOV DY 9P N AN mw»

-2 Y12pY (Schwarze) NXIMY PV NHNN

NP PT OY OIND D52 DY 712 DIV NI NPNTHN PIPY
20PN MTOIM DY OMMNIYI DPPIN DY 129V 1PIVIPI
NYIIN DYV D NN MNP DNYOY NP NPTHN NMWIN DY
NI ¥ 290 DRI MY 10 DPIPND MWl )N
M2V PPN DXNN NYIDN MDYN DYa NIPYY ,PpT8a )2

34 nopa moavo

POYD 2000 MY NITINPN VYN PNIPOYI NPT PNIPY DV ITHYN
Charter of) »9PRN TINMND DY 7D DIDT NINN NNDNI YNNI

Case 33/74, van Binsbergen v. Bestuur van de Bedrijfsvereniging voor de
Metaalnijverheid, Judgment of 3 December 1974, at para. 16

Case 44/79, Hauer v. Land Rheinland-Pfalz, Jadgment of 13 December 1979,
at para. 23

;169-139 'aya,3 Nayn 92¥Y Emiliou ;853-726 'nya 14 nyn 9289 Schwarze
F. G. Jacobs, ‘Recent Developments in the Principle of Proportionality in
European Community Law’, The Principle of Proportionality in the Law
of Europe (E. Ellis, ed., 1999) 1; T. Tridimas, ‘Proportionality in European
Community Law: Searching for the Appropriate Standard of Scrutiny’ The
Principle of Proportionality in the Law of Europe (1999) 65, 70-76

‘[T]he proportionality principle is applicable in virtually every area of
community law as a criterion in the assessment of the legality of actions of
the community institutions and of the national authorities, which has often
had a decisive effect, in relation to both legislative and executive action. It
is consequently rightly regarded as a crucial principle in limiting economic
,14 nayn ¥5  Schwarze .legislation and practice within the community’
.853 'nya

351

352

353

354



TSN TONIPY MINNN WIANND HNINSD 779N — (Fundamental Rights
oY DXITIVDY TIMNND MOMINT N99IND TINKRI MIAND MPTHN
BOPINo MIADY MNN DN IWNDY OX FEppn Hnym DTN MY
NPT DN HIAPN (TP PNN IPIND DN PONNY NNNIN PN NINN)
ANDDY 2NN YVIVN GPIN NN PON XY [, TIDMN
NVPPTH DY WHIND PNIPYI NPNDHRN NIPYA 1IN 1O 49 PYD
(1)51 9yDa PIPPYN YY MIND NI N0 DIWN TINOND DY vy
VNP DT PYD PO NN NPO INNNN NDNNY

1129 11902 WIAPIY APIPNIY DML VIDIWN DY NN D
JPYPNN DM DY I MNNn DN 705 PN Imyn nvno
1 ON P YSANND WOY MO, DORNTHN PIPYD 903
Y007 DIVINT DITP DY MIVNY NNPNI MNNIM NPNIIN
DMPN DY) DIPIMIT DY PND TNID N I3 I TIMNIY

.DMNN SY

Any limitation on the exercise of the rights and freedoms
recognised by this Charter must be provided for by law and
respect the essence of those rights and freedoms. Subject to
the principle of proportionality, limitations may be made only
if they are necessary and genuinely meet objectives of general
interest recognised by the Union or the need to protect the
rights and freedoms of others.

Y9VPND PTN TP DY INPIDT NPNTHRN PIPY DY IIN ITHYN 9N
O PY09 PNIPIYN DY DPOIIMPY NNOY N1DYN NN Y PIND
2 5V INPIDAI N DMINMVN LAYNT NVIYIA NP NDXANN NONT
VIDIWOIDIPRN PTN NP NPPDAT ¥ INPN 95 ORI 11N LOVNN

Charter of Fundamental Rights of the European Union, 2007 O.J. (C-303) 1 355

Treaty of Lisbon amending the Treaty on European Union and the Treaty 356
Establishing the European Community, 13 December 2007, Art. 6, 2007 O.J.
(C-306) 10

i2 'ya 353 nayn 9299 Jacobs ;855-853 'nya 14 nyn 925 Schwarze 357
.69-68 'y ,353 Nyn 9ry5  Tridimas ;191 'nya 3 nIyn 92¥9 Emiliou
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DNY2 YINIYIN LIV MRV LIVNI DXDNPNN MIYHN MNIANI YT
3 (NNNDIN NN INY ODIVXIN WP NN WIDT  DPDDON PIPYY
N XTI 1203 DPNTND NI FTAMNG INYIOW SYNNIND NN
DIV MIYHNN MNNINA 1NN ¥LNT T8I N DNNANIN DIIY SY NP

Case 25/70, Einfuhr und Vorratsstelle fiir Getreide und Futtermittel :0n)NT1>
v. Koster et Berodt & Co., Judgment of 17 December 1970, at para. 28; Cases
279/84, 280/84, 285/84 and 286/84, Rau Lebensmittelwerke v. Commission
of the European Communities, Judgment of 11 March 1987, at para. 34: ‘It is
settled case-law that in order to establish whether a provision of community
law complies with the principle of proportionality, it must be ascertained
whether the means which it employs are suitable for the purpose of achieving
the desired objective and whether they do not go beyond what is necessary
to achieve it [...] if a measure is patently unsuited to the objective which the
NP 091’'] competent institution seeks to pursue this may affect its legality’
WV NPNTNN PIPY DN DN1PH 19PN 1T YW NN DX PN >TOW Nyap
DNY V12NN TN DHWIND DDIRNND VP INNNNY DIYSHND DN MINTD
TS N2 DORIN ION OYINN ON [..] Imwnd YImn jn 0HMN 0PN O
[ANYPIN 5y Wawn 92T W9 wpan Taoinn Tomny

Case 39/75, Coenen v. ;16 Npooa 351 NN »¥o Case 33/74 N>
Sociaal-Economische Raad, Judgment of 26 November 1975, at para. 9;
Case 261/81, Rau Lebensmittelwerke v. De Smedt PVBA, Judgment of 10
November 1982, at para. 12: ‘If a Member State has a choice between various
measures to attain the same objective it should choose the means which least
17°N2N 172N 1IN N9 NTMY ON'] restricts the free movement of goods’
NN DX2INN DIWYSNNI NNIAY MOY ,0YTY DMN MIVND DOYINN 1N PI
[/7mMNDN SY NYyNNN YN DX NV MLPN

Cases 79/76 and 100/76, NV Roomboterfabriek ‘De Beste Boter’ :nn)To
v. Bundesanstalt fiir landwirtschaftliche Marktordnung, Judgment of 11
May 1977, at para. 11; Case 122/78, SA Buitoni v. Fonds d'orientation et
de régularisation des marchés agricoles, Judgment of 20 February 1979,
at para. 16; Case 147/81, Merkur Fleisch-Import GmbH v. Hauptzollamt
Hamburg-Ericus, Judgment of 29 April 1982, at para. 12; Cases 26 and
86/79, Forges de Thy-Marcinelle et Monceau SA v. Commission of the
European Communities, Judgment of 18 March 1980, at para. 6; Case 77/81,
Zuckerfabrik Franken GmbH v. Federal Republic of Germany, Judgment of
18 February 1982, at para. 25

SOYPNA PN M2 PP NPRTPHN NIPY SV INY DBPHI DMV THN
PO Yap) BV Fedesa NWI91 N PIND

358

359

360

361



PANDY PVIVY NNPIAD NI OYINRD DY POIND NI DTN NN
(Tridimas) D0 DIPY 271N SYSNINN NVIPIN VINY DIVINI DV
- DPRTHN NIPYD IWNI YD DI IMPON NN 0ION

YOV NI I TNN NN 2ONON0N PINIWY NIy v (L]
NNPXA DY DNIT 0PN D1 12 DOVNNIYH WNI MN 1N D
3 PUIYY

YOVPND PTN 1A NI — PIND INPND PTN DA DY MY ¥ NDIY
DNDN NYT PPY DNNN MIINT MO THD PRNYNY 3 — DTN MDD
3PN NIPY Dw»a

The Court has consistently held that the principle of proportionality
is one of the general principles of Community law. By virtue of that
principle, the lawfulness of the prohibition of an economic activity is
subject to the condition that the prohibitory measures are appropriate
and necessary in order to achieve the objectives legitimately pursued
by the legislation in question; when there is a choice between several
appropriate measures recourse must be had to the least onerous, and
the disadvantages caused must not be disproportionate to the aims
MNIPYN TAX XIN NPDDHN PNIPYY N1APYA ¥ap 170 11] pursued
MOIRN DY INVPIN NI 7T PIPOY MIND .ADNPN 1T DY D»I5ON
DYDINNN DYINN D7 DXIDIND DIYSHNIY ONIND 115250 M9 DY
MOMDIN APPPNIY NPVIVNIIN NPOIND DX VYN 1T DOXINN
v DYTNN DMINRNND DYSNN P 1PN WY DIPHNI ;PUND DTN
DTN PNDA TP DMV PRNY NONI ,MIN TAINN SYNNND NN
[.owind Dwpany n»Yond onna
Case C-331/88, The Queen v. Minister of Agriculture, Fisheries and W9
Food and Secretary of State for Health, ex parte: Fedesa, Judgment of 13
Case C-133/93, C-300/93 and 117 1981 November 1990, at para. 13
362/93, Crispoltoni v. Tabacchi, Jadgment of 5 October 1994, at para. 40
77-76 "0y ,353 NN 92¥0 Tridimas
‘[...] far from dictating a uniform test, it is an open-texture principle which
DT J9IND .84 'nya 0V .is used in different degrees of judicial scrutiny’
.20 '0ya ,353 NIyn 9285 Jacobs
Case C-285/98, Kreil v. Bundesrepublik Deutschland, 2000 ECR Swn> N9
1-69, at para. 24

362
363

364
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Do

DO0) DY DDYDIAT NNDY NI ,AWN PIPY NI DPDTNA NIPY
PO MPTA P2 DOMN DX DXPTONN MMIND"PIAN LIVYNI DI
DNN 109N DY DTYN NIANWN INDAP JINY PIAD MPTN P DOV
DMOY NOYOIY MMINDTPIAN LAYNN NVWIN DMMIND~PIAN DPPINKI
NIVNI X¥ANDY MIIADY PTN DY MNIPYD NDI NP N1IIX NPLIVN
DY I TN DYAYIND MPTHN DIVINN DY DIDIVINTI NN NN
NI WAN IWYNY .apYD MMM1NN DPNDNA PIPYY 2129070 YN
T99) NY2 PON NXINY PLAYN MDD NNON DIWH NPNTHN PIPYI
SV NN 4PN DY MIN NHVLN NPVAYN MNIT DY DIV )PTIN
JON DT

IMY» J9INDY NOPNTNT PIPY DY 1THYNI NPHYN 1T NN
L(NYRT PI9) DTN INDT NPT — DXIWN IDINDTPI LIV INY NYIDYAI
WY PI9) MO WIDWN YPTY (IY PI9) MI0NIMIN ININDTPI LOVN
DN DXVIAY MPTH P DN NN DIPTON DMNYNRIN DAY NY
MPTN P2 DXOMND NN PTON PWHYA NYN 1PN DYV IX N1HNON DY
INAN TIDIDA MWD

MY PV TINDITINN NPNIN NPT N1 OVAVN PYI MTPRNNN
DPNTHRN PIPY DY IMNNINN DY N2 IYIYN NN MO YIWYN
MINDTPAN VAVNN NNDNI IV J9IX DY KD MIND™PIAN LAYNI
NI MIWAND )T IPNND DY O PIAN TIA0 .03 YTV
IWANY NIPOY WOT PNINDTPA LAVNA DY DI NIPYY DNPNTHN PIPYI
PAMONT OMIND=PAN PTA DOONN DM DOYYIN MDOPITIN INOND
AWANRY 1PIPOY 11T DI Y0IVHD PNIPYY DNPDTHN PIPYI MINID IWAN
D22 MN»PN VAYN MOIY HIN INOND

Y292 509WN PNIPAY XIN NPNTNN PNIPY 2 N NNNRND NPPOIN
NI DNX YD) DY (TN IN) MM NIPY DR 5220 DOVNN
DM ODIVINI X DM YN NPTND IWIND IMIND™PIAN PN
DYDIVINI IN NI AYNAN DY )2 MWYD W00 TNS DY v Hva
DTN NMDT NYDNY D¥2»NN DTN NN ONT SYND TI .1PRTN DD
DTN DINDTA 1IN 1T 9572 ,0°2WwN 01NN DIDIVIN DY 1NN OwWH
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.DMMPN IMINDTPAN LAVNT Y99I DY NNYIFT YD MIND~PIAN P12
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Y. Shany, ‘Toward a General Margin of Appreciation Doctrine in W )72 365
International Law?’, 16 Eur. J. Intl. L. (2005) 907, 915-916
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Abstract

The Principle of Proportionality Under
International Law

Yuval Shany

The principle of proportionality constitutes a legal principle
of great importance under the domestic constitutional and
administrative laws of many countries. Pursuant to the principle,
which strives to balance individual rights and the interests
of the general public, many legal systems have introduced
important legal constraints on the power of government. The
principle of proportionality also fulfills a significant function
under international law and restricts the way in which states
exercise their powers and rights: human rights law requires
states to justify as necessary and proportional every limitation
of individual rights; international humanitarian law (the laws
of war) contains a number of rules that prohibit excessive
injury to civilians and enemy combatants; the laws governing
the use of force in international relations permit states to resort
to force in self-defense, but require that the application of
force be proportionate; and international law regarding state
responsibility facilitates the imposition of sanctions against
law-breaking states while requiring the proportionality of such
sanctions. In all of these cases, the principle of proportionality
provides an analytical framework that enables judicial bodies to
review the propriety of certain measures on the basis of a value
comparison (cost-benefit, violation-sanction). In fact, some
regard the principle of proportionality as a general principle of
law that governs all fields of international law.

This book aims to examine the status and manner of
application of the principle of proportionality under international
law. Since the application of the principle under international
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law affects its application under domestic law, this examination
is valuable for both international and national discourse.
Indeed, the application of the principle of proportionality under
international law has served as the basis of important decisions
concerning the route of the separation barrier and the legality
of targeted killings, which were issued during the last decade
by the Israeli Supreme Court. A critical examination of the
compatibility of the aforementioned court decisions with widely
held views concerning the status and content of the principle
under international law will offer a better understanding of the
principle’s potential, and of the normative and methodological
limits of its application.

The main research questions that this book addresses are:

1. What is the status of the principle of proportionality under
international law? Does the principle constitute part of
customary law? (This question may be particularly relevant for
the purpose of ascertaining the scope of incorporation of the
principle in Israeli law, and for determining its applicability to
states that are not party to treaties that refer to the principle.)
Does the principle constitute a general principle of law that
governs every form of interaction between individuals and
governments, or does it merely provide a source of inspiration
for specific rules of law (which have been adopted in treaties
or consolidated into custom)?

2. How is the principle of proportionality applied under
international law? Which sub-tests assist in applying the
principle? (And what is the status under international law of
these sub-tests?) Is the principle comprised of stable elements
or does its content change in each specific field of application?
What degree of rigidity or flexibility should characterize
the application of the principle? (i.e., what margin of
discretion — narrow or wide — do states have regarding the
application of the principle?)



3. Towhatextent can the principle of proportionality, as developed
under international law, contribute to the development of
domestic law, in general, and to the development of Israeli
law, in particular?

The research concludes that the principle of proportionality
constitutes a principle of customary international law that
governs a number of branches of international law — especially,
human rights, use of force and international responsibility. In
addition, the principle serves as the underlying rationale for
several importantrules derived from the laws of war (international
humanitarian law), such as the prohibitions against excessive
collateral damage and against the use of certain weapons, and
restrictions on belligerent reprisals. Still, it seems that the Israeli
Supreme Court’s ruling in the Security Barrier and Targeted
Killing cases — i.e., that the principle constitutes a general
principle of international law — does not accurately represent
existing law.

In any event, although there is widespread acceptance of the
binding nature of the principle of proportionality, international
law has yet to succeed in establishing clear guidelines for
applying the principle. True, some guidelines may be derived
from case law and legal literature — e.g., least harmful measures,
adequate procedures for examining the measure’s comparative
advantages and disadvantages, safeguards against abuse, and
protection of the essence of the right. However, these tests are not
universally accepted by all jurists and do not seem to be suitable
in every legal context in which the principle of proportionality
can be applied. The result of this is that in some critical areas
of international law, such as self-defense or targeted killings,
the principle of proportionality offers only limited normative
guidance.

Despite this, the very ambiguity of the principle supports
a careful study of its content in light of past practices and the
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experience of other decision makers. Therefore, precedents
that provide national courts, including Israeli courts, with an
important normative perspective on the extensive treatment
of the principle at the international level could help them
implement this principle in their decisions, either on the basis of
international law, or of national law that draws on international
law as a comparative source of inspiration.





