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force Aug. 4, 1978)



V2P BNNapIn NITIN 9272 DMIND DY YOOI NINYN DVONNY 1 PYD
THD DNN APTH T YINN NI YIDY IRYD P XD DNOPIN D
DNINK DPTH DY TPTHN DMINASYY TPOHNINVIIVT NMNOY ,NMNDA
1ITH MOYY NION INIWY NYNNN D1INN .NINK TIT2 WX I3 1Y) N
2 I9pInNn ywa by

YT DY DTN TN (DN 120N NID) 2DLP MDA YINdY ,DYY Nyl
0.0ON2N DXANNN NIWN TNNI P PIYNI NI PIN-92IN DI

MWNNN PN FNIIN IYIAN NOT (DN NIDON N9 MIDVLPN NYHON .1
, 12190 ,7N1PNINT NNND DY MNBND 12102 (MIND NN SIWIN
Y70 19IND NMIDVNN NPIN KD NP NOYTN TNND NOWY) NIY1)O7N
ATPPIN XY NPN 291D ANNY IMPN IN I, DTN N YNNI

;20 DY MNNN 12102 NN OYSNN NN NNYLPN NYNON .2
212702 N NIIN IO PONX DY INNIT DNYIND IN ISYN MINIAD
DAN MNIYI DNMN NN NIDDN INNI2 DN ,INYNY TINND INDI1D°
NNDNA MDD DY) MII0N NYIND NINN MIVAN PNI DX INN DY
PN N9IN

TPVIPNP NII0 NYIN TNXD P INMN MNDVP M YVIDWIY 2D DIVD W
NYY DTRAY N1P2YN NIMIN DY DY DDINND 2127 1N 900 N OM”NI
YPINN PIY IN PON DY 1Y Ownd) NN»YYa TN XINY INX 12y3
NTIYND NYIR DY 50D M DPYAND PN ,TINAD .(IDRND IN INYNN VIO
PNY DIVHD ,IXYNN NODYIM NMN DINY T2 N 2Oynn Yya ny»Ina
DIV DY NI VLININ N THINNN DY OMND MITN .MV MINN NIPYI
ALIPYNI NPYPN NN YN NV 3T XIAD TIN IITM,PINN NPIN

G.A. Res. 3314, UN. GAOR 24" Sess. — mapn Dm0 Yy 3314 nodnn 28
NN 9272 NVINNNT :9Nn2) Supp. No. 31 at 142, U.N Doc. A/ 9631 (1975)
(7PN

NINN 2923 NNNX NPTA DY M MINYRIN YINOWN I ¥y1IPn 0¥ ,2 PYD D) NI 29
NI M) MNIOPIN DY YW NN PRI D9 TIT2 2WN» ,D7IND NDNNY T
LTINUNIN PPN D07 ING

Frowein/Peukert EMRK- Kommentar, Artilce 2 Rz V2,4 30

IWANRNT ,1969-07IVN (LIDNT IXYN) 122091 PTN ITO NTIPAY 19 Pyo DY Nwin 31
101N N INYND THDN DTND DX ,INYNN WIXIAD WITTI PIAD SYSNN DI VIP
2001 PHNNND
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P2 PIN-92IN DI X DY IOLP NI YIDOY P SMINN 1PHT W

3201012 DYTANN YY DY YIANNY NN DLIN PV PRIV NN

91D MNNNN) TAD2 WIDTI DY PNY YTI M00P M Yoy PN Pr- .1
(7292 v129 DY NN NN MNIONN N TV

DN DNTY,PIN-NIN I DY INY MNDN MDD VN IWON .2
AT NIVN INIPOY PYIT VIDIY INIPD DININDI DINPH
00D MO YIDWI NIMY MIMN DX TP W

;7DD TN YTNN DIX DPTIDA PYTaY — N2I1Y9Y PONno v .4
D195 ,NP20Y NPV 5V NN MMDN DN MNIND [ )IRDND
DINYN DD YNNI NN MITYPHI MW VIPIDY NI DNIN
;(YWaN D¥aN DXNRNI NYNI ,OWNd)

MPND DY DP0AVN NI TIRNDNY NPYTI OMPY W NP INRD .5

12102, PINN SYSNND P IPYIND 29N NIDVLP NN DY OVNNNI YIDOWN
WYY NOWONY DIVN ,INYD P2) DNNY NN WITIN N2 IND 0N
712998 7DIN NAIN 2D PYVD IWIN ,TAIN (DNINPHD DINISPN ST DY
SV N1DI IITAY DIVN ,IPNNY 1NN NYITIN 1D MINS NN NPND
DMNNT NO IMYNDYHD NHNY DRV 1D — PIND NN DY D¥I0N1
™NANY PN DT OY (NN NPIYI DY NYNIND MDA YN ,Dwnd)
NN AWN,PIND NN NMIYI DY 1T8N MP NN PIPN DY DM WNI
PV VINOWN NIVN DD .PIND PLOYI INY 17 T 72T HY INDI
DYIPN DIV NNND NI ,0OINIY IN NPND NDID DTRND YNND NN NIDVP
JOIND NIND TI 2P DY HOYNAND NN DIDYY PR DNAY , 0NN DN
IN DTN PN MIIDN :DINRAN D¥NNNN DINRINA IPNND IWINI YINOP
SWNNN PR GTINTI LYNI NN, TN RO INY MNOWA 1NN DYDY
1219¥-)2 X NN NOXND ,OWND) MIDDN DN YNNI D1 IUN INN PIAD
NIV P PNIAND O DIPH PRY,IMIT NON DININA (DN MIDA NNHNN
12I1¥9 12 TYLP TYNO DIND NINT XD IWUN PINIT DMWY YN DY
N2 DAY D21ND DN DOYY ININY DMIPNN .INNY NN NNUYIVY
NVYOY MY NPTHN NPIYIOY DIPHNI 2HD0P NI vIindoy Pavna
NINYNN NYP NONY (DXYI11D DINLWI X NP THN MD2)X2) MDLPIN
NYN DN NVYYN NPDVPINY) NPPON NVIOY DN DINLYO YNNI

McCann v. United Kingdom, ECHR Ser. A No. 324, 1995 32



T252) ,PIN NYYON DY DOYNNAN NPT PTYND ¥ DN O (INOND
DTN MNY 920 XD 127D N1217D NN NONI DIYSHND MpPPPnnY

NNN7N NY2A NYIAIN NN A
nviim nann '71] I0OYNN 10NN .1

VAVYNI MMNPH DY 27 190NN I NHNYN DY NYIN 1IN DY NORN
TA5HD INMIND-PAN PIVNMINN LIYNN YOOI NN DXAPWNN PNVIND-)PAN
DXVLDN D) NYNN NPIN T DNYLL DIANYN DMVAYNT DXVLININ
MR HY 1V DX NPOI M P19 DMV DPINOWIN ,DMI0IN
YNNI NN MNIN DY HVaVNN
DYIN )INN DOW DY DY DN DIPY Ny DYNHD NI DY NOND
NIND TNXN DY WY PN DNNOH DY NYNIHD 1IN DY MIWIN NN
DMIVORD NYIN 10NN DY DYIN 130N NPNMYIAN . INRD 91N NN
YNDYND PR 9D YR MIPIAND PIPY /MITNHIY AWNIN R IINY
NPNRIN MW VNI TNND DPNNTN (treacherous) 7OMITHIAY DIYNNINI
TOND DOYSNNI YINOY DY LOMN NOINA 1TH (Wingfield, 1999, 309)
NWNY 12772 8DV 0 MYPIND IN NN XYN DY MYpInn ,Hwnd)
MINNI O YDINY 239000771 27300 MDIND-PAN LAYNI NMD IWN (1N
N2 MDIND-PAN LOVNT TPWNI T2 *5975an »IND-Pan PTn M2
,MYPINNN YY NOND NN DTN P2 DNNIN N0IT,NIVY Yavn
PRYNN YYD IN PIND NIDND IV DTN DNTINND DYNAY
¥ (Zengel, 1991, 128) nnnon nya 9pm> 99NN Pay 0»ooan

DMYPINN DY P OVIN NOIND,1IATY 0 Myv By PHIN Prof. Abraham D. Sofaer 33
MIMN DM NNDNI XIAX OPXPI AMYPINND 1N,V 1DNIVIY
(Sofaer, 1989, 120)

Rome Statute of the International Criminal Court UN Doc.A/CONF/ 183/9, 34
article 8(b)(xi)

Emer de Vattel .00"D0n DXINI MWYPIND PNND ¥ 9D 1720V >N vl Nt DY 35
L0 P MPNAN MO P NNONX 1DV MYPINN P PNIAND v I I20
(Zengel, 1991, 126) mmn Y ,IND 7NN ON MIANNN MYSNNI 19PN
TN NI IN TN MYHIINT NMITNI MY Oy MOND wpra Hugo Grotius
)2V NNIYN YA, DP0P IN DTTIV NI ,DIINN DN THII ORI MW PNND
(Grotius, 1925, 633) D) INND 990 DOWN MNIND DD
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NDON DYNNY 770N IR PPN DY NPN DoV [ Ta5 NN PN
de Vattel-y ,Grotius ,Gentili D>10907 P2 .12 NXIN TONN ;NNON
2¥ NY512 NAPNNN PONI ININN DY INTIN NHPNY,TI DY DINONP M1
YDIYWN OHHNI DY NN TIND NN 29I3,7% DY *. NN 2NN MIND
NN 92002 ORY DTMINN ,0IVNT DY NN YON NYavina Ponn
T OMN INNY DDIPOYN I0Y N9PND WHvD DMMIYYN DOYSNHND
NDD TR D0OND A0 DY INPP DY DAPNY NININ XD TN
mMIVN Y9I TITI WYY D> PIT DTPIM D010 DY PY PONIN
(Zengel, 1991, 130) MYpPINnNN NIPDNO MITYIN

NN DY 1NNDN 2T NONN MYPIND JY NOINN DY PWYN NN
DD '9I9 ND) NP2 MIIND DXNRND NONOH Ny .1y ywnn
PIPOY NOWIN T DY HNYI DDNS WX ,NNMY TP (Lieber) 125
YPINN DY YN NN DY TP .General Order 100 X991 1863-2
VYN DX MYNIN PTIN N TN

The law of war does not allow proclaiming either an individual
belonging to the hostile army or a citizen... an outlaw, who may
be slain without trial by any captor [emphasis added]...on
the contrary, it abhors such outrage. The sternest retaliation
should follow the murder committed in consequence of such

proclamation, made by whatever authority.

T2 IONX IO DY TIPN P2 DD MYPINN DY NOIND 1D [ JO8D W
INND NN IN NNNIN NIAY HWINDIN DY MORD N 1NN OX IND
PN INN TN TN ,INDD NPTSN T2 v Y »I0 ,(by any captor) DAY
9MN DY NI DY NN ITH DN ,DNT DNIYD DYDY YOO M
TNOIRD OYLI NI PID KD [, IND 71NN SWND NN ,DNDN DIN
ale)
T HY TPNIND-PAN NPYPNN DNPD DY Wawn 9290 DY Mipn
JUNIY,NPOPN MPTA NN DY DPPN) DD>I112 109 1874-1 .110NHNN
L0210 NIIVIN KD INND,DIAN .NNNDN SPIN MINN NDID 2T ;PO

YT OY DM NIN MNDIN V3N TN 1D 120 Hwnd (633 ,1925) Grotius 36
.1NNSNa NMINad



1OMITN DIYSNNI DY NN DY NN NDDI TWN 2D NINNT TN
murder by treachery of individuals belonging to the hostile [nation) —
D>XTMPNN DY DPMITIN P2 NN NIYPNR PN NNMN (or army]
NN OPT NNONI MYPINN DY DPNINT DINDIND P DINYNRIN
(Schmitt, 1991, 629) 0> 7N

MOONR 20N N IR INPND (b)23 PYD NOPHYN HDII NINNN
MIYNAND INIKD IN DIND DIIPYNT DTN DY NS N 1NN DY
DNMINII YN MITNAN DY IMNNT 2070 .DOITNI DIYINNI YIDIY
Zengel,) 1D DX DOWIND WPINHN ST NOY DMYSNNIY TPRNDI
SV 1N OY VI IN DMWY NN TN IMNY Nya ownd (1991, 131
DIYOI NN YONI DTN WITH NODN NI I2TD MYNDWYH . TOY T8N
NN AN ION GPINN TRNIWI DI ,NNNYIVI MINNDID DYTTSN P DINYD
DYDYDIN YY DMIDIN DI 10PNINN 1T I N0 W T DY SNIWII NN
3 DINN P2 12 WaN DX DNNYY wHND DIWANND NINNYH MPIaNm
DMY DY YPN DIYY ,ININ F900mNN LIV PT DIV T1H)
DIYN INT NP 92 ITANT SYNNANI YIDIY IWID PN PIDNN IN 1599
22PN NNANAY YNNNDN DIDINY NYNINN DIV YW 1 THY
VINIW YD YL ODIN IWAR .M IYINN KW DINDNIVT MNTPNND
DN 91D MDD 1D PR VYN 19D 12IWN INND TSD PRY SYSNHNI
DN 29 PAD O2IN .MPIART PNIPY DX TN QNI NMIPII-N IYIND 11YN
MPPYN DY NONR NNN PION2T MPIND PIPY DX TI YT MNND IWIN
SN SYNNINTD

13 myn oryo 37

NP IWIND ONINN LWoNN T80 Y DY AN DXDY0ON YD DMHVILN DIV 38
(Swinarsky, Zimmerman and Sandoz 1987, 440) 0775 DWW MTTINNN ONID

MMNMON MOAND 1N YR (9 1IN P2P9) NURIN IPIVINSD 37 YD 20 v 39
129 937 NAYM D19V MM Y 13721 DXTHI YIDW D ,)PHONI 19PN IV
.A1213nnd

-0 LIAYNT Y30 DINDNI DMWTN NPNDNIV MIINT DIYNNAN DIW ;1T DY 40
IND NPNI MIORN INVN DD DIND YTYNY DNY PYWI OND 0N ORI ININD
Protocol Additional to »95 D>735101 DIXAN DX DN WRIY (13 NN 92¥9) (1907)
the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons which may be Deemed to be Excessively Injurious
or to have Indiscriminate Effects and relating to the Prohibitions or Restrictions
on the Use of Mines, Booby Traps and Other Devices (Protocol II)
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TNNIND ,DYNONT DMITNIN DOYNNND P2 D991 DIV 1299 DY N
ND9N YW 513NV on» *(Greenspan, 1959, 317) mwpinnn NN ,2ov0
,TPONDI9-ND NDAM) NNNDNN .INN2NAN 1T DY >I0INN DDA NIV 1§
JPYOIN M2 DI DA PRY ,DIMINN DID1N P DPWY) NOOY N1
DM ,DYMPTNI DIPMINIY DY DININII DIDINI PN 1I3Y MWD DII»NN
DNY PN ,DOYYA DOYNIN DN PN TIY DI .72 HWa PN TN DNINN DHIN
IO DYIMNN DY DI YN TONN NTNN .DNIYYND MHVLIYN NPINN
NIDIBM NIVINT THPDYNT DN MV NN 123 O0NON 9N DY 1NN
SV (singling out) TYTaN NN PYINND NIAMNH RO .INNINN OPT SV
OO NPINNN NNNDN XINY APTINN NN ML NDIVY N TN INMN
Gross, 2003,) OONYTIAYTIND ANV NNNNHOIPT DY NODINN NPTNND
DIND NIAND TINYNAN DN D3 NIND MPTINN 1O HNN I, N0 v (8
NNINI RN NDAN NXIWI ,NINN XINY PN MIYN ONMY DN
PR 1D DY .1ING NIPN N INY NDPN MPONN DX WMIAPD PRY 10NN
mMIVN DMWY 2PN NTYA 9PN TIWNI 5»NN PIA 1INAND MYN
M2N0Y NNNYNA MIVNY DY TPIVONITDTINRI TIXDINDIY . NPIVND
NMONI NIND DPTINN DN NNNON DY NOAIPNN NDANT IN LVIND
0NN NTAY NI NITHIII NNXYOVWI MYPININ NDXAN 1T DY T DN
PR ,DNNIN DNOPYAN 290 .DNNIN NOPYNN DN NNLIN MINY
SMDON TN OYSNIN DNXYOWI MYPINID
NI9N2 NINN NN FIY NN NNON NN MYPINNN DIYY N TIYN
D) TNYD DY IMIND-PIAN LAVYNT DI NINIAN PIND MYPIND DI
TNSD PIPY 29 Oy ONIDN KD DD DV INYINI INIAND TNST MNIPYya
NIVNT MYND NN DPX INPIN ON DTN WPINNY PN PORAND
MINSIND P FND W 9D Y210 NPNDON PIPY IIND NI IR TINISH
DN DMUMD DX .TIN MYINdNN MNIIN P 0NDN DTN NINIAY
P2 PHND NN II12D W ONIAN 1NN YPINND OX NONRYN DY NIPIvn
DN DD INPIN DX ,OWND INPIN-ON MINSID PP2Y INNIN MINSIN
DN YIND TI) TOHW NITIWNIIY ININT DX WOND MNSY IN MDY

LIND OV IUNT DY D9 NHLN 29N POV YIDIY DN DYDY DINOX DOYSNN 41

YRWYNI DIDINI N2IN N NN ,YIND 19 NTHYM PIND YINKD DN INNXIN IN INNIND

7990 92¥9) PYUNIN DIPIVIIN DY 37 PYD N YOIN GN I PINK 2230 .N9PND
NINA N9V NN YIPD (9



DYANNT AP DI YUYN DY 2HYN NNIN INPIN DN 102900 DY
VTRV I, IAPN MDY TONYD N2IWNN DN DMWY DN DONNPN
INAST TNNN PIPY DX O3 NPDTHN PIPY DX O) DOWIND INT OYSHNI
NYINI TIND NINY DIVN RPNT,1ONNN SYSNN Y N IWAN )2 Dy I
mMaY 0NN DPIY DY 121 T NIPOY .07 DY DTN »N DY DMDP
YN ,NNODNY NOXIAN NIPINIY MIXD IWAN OX , TN .MPIARD NIPY
T OYSNND WONYND PRY INDNDIY LDV DIPYD D TN XD GrY
YOIN INNNONOY 21T ONIN ININD I2VTH TWND D IO v HHDI 191N
WP 2312701 TIND 27,0IPPP HIND ,OWNI ,07TAND) MINN-IDIND
NONINY WHN DY NP9 1NIND DNV Y92 INN YT DY DN 1IN DY
0N OTIPY PN NINNI IITH IWRI DRV I ON M3 2IPOPY NNV
213N M2 NNN ONIX PN AYNOY NDN ,NNRT TV ONPI N
MIANN 0 PNIYNI NN ¥ 11 MIVANR NIIYNI .IN1 PIAD NXIN 0PN
DNPININ MIAND ) (DX2MNY INAYN 221IP) NIND PN DHvnn DY
MYP MIANND MIXS ¥ AN I NN DY ITHYHY D30 .N1HNny
TPRNY-NNNIND 11992 INY

NIPY ONIIN N DD DY NYINI D) WNINND NDIDY NYNNN NI0INN
DN VIR #,(1868) 372DV VID NINXNA NNIYNID I WK, D’
PNNY PRY,JNID ONIIN NI DD DY N INIVHY PYWI YIDIYW DY NODINND
D>1NN DXYSNN VIPIY IWINY DIPHI DIWIN 1IN NIMNINT NYHIN NN
Y9 IN Y INYN NI NN TNSN OY TN 7P DODIY WX NN
DOWIND N DTN Y9 ON 1T DY “.09N193 DIPHI NNIND YNNI
IR IWON INYIIN DX YN IX DTPD IMIYY IND 29P2 DDNDN
M3 91w, DTN N2 PNIDOIND XXAND ¥TI 12 WY HOYNHIN NYNN NHIN2
PARD PIPY DY 9NN

Declaration Renouncing the Use, in Time of War, of Explosive Projectiles 42
Under 400 Grammes Weight. Signed at St. Petersburg, 29 November/11
December 1868, reprinted in Schindler and Toman (eds.), The Laws of Armed
Conflicts: A Collection of Conventions, Resolutions and Other Documents
(Sijthoff & Noordhoff, 1981), 95

TN NP3 N2y NN IR VONON PTN MINND DX NIPYN NN W NYd) ,DINN 43
NUNIN DY DXNNY DTND DM DAYNY MIVIMINN LIV P NYPO NNINN DY
PINNI MNP N

20
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DX9NY DN NN PN NI NYNIND DININN TN NN NYO

NYOITN DN 972 D1DY 1Y PR .WPHIINn DIND YV IN2IP2 PV ywan
DAY TID MNIPYN TNN NONY ,DINIINI Y190 YN NPNTNID
DOYSNN VIPID PN D NYDIP NVPNTND DYIT .DNN2HN NOMNN
TIVNI YN YN DIYSNND IMNDNND NDIVYY NIIYN HNMP DX DNNDN
THYY 5557 ORIAND PINPT 22D DRI N DYNI DX ,NPDOVND NI
DYNINI NYNAT , THNN LY, NHN DYNINN NHINN *“.N2IWaN Sy NToN
MY IN NIV MY TIWNN DTN DY INIIPA DMINNN YWan D¥an
NLYA DTND NXHD» DNAY DXIANN INND NYPY DIVN ,NINN TINRAN
TAPNI NAIVN 1B YD IPNVBN TIODIVIIND PLIYND TN D00
TINH 992 7772 DOMO NIVN DNIN DY DYV |, NTIVD NN
IN DN ONLYA ,DMNIY DYDIDIAL DI DN TPNNN IPDIVIIN
oY NYAPI NPNTNNY ;20 DOWD ¥ ¥ PTD XAXD DOININD ,MTPONI
DMV PN 29 DY XD ,IWYNY 121y PIAD NN TIVND IWORY PN 19
SV INNIY DY YYD DY UNIND DMOXD PRY DNINY DIVN ,OMN9]
MLINNN PDAPNH MAXD PAD N PN N IT PN DN 0N PIN
N21 0) YNA0N PN NPNTN DN PIVND YR ONRIIII WD MDD
25PYWO ¥ DNN .DNIY»IY DMVINDIN DINIVIIPN NYIAPIY NPNYIN
YDIVIINDY DIORIWN DDMND DIV NNVYY 1Y) NN DX D)

227597 MMIND-PAN PTN M2 MNNI NNNDN YW NYIAPI ,NNAND DN P N 44
00T (34 NIy 92¥9) Rome Statute of the International Criminal Court N9
OLN NN, DPNTNI NIPY ONINT DTN NPRY I PRI INNIDY ,NDwad
N NINN9 2002 451 23-1 NTRNY NNDDI MYUPINNN TNXD NV DPWNI NN
,30.9.03 ,¥IND D29 9D¥) DT 11 DN ,D»PVLOYA DXNNN 15 DY OMNY NN
YOI (9132 PT INAD 79 29Y NTRNYA MYPINNN NPNY :DIMY D1IND”
2003 921V9HDA 6-2 DNNNI PPII MYPINNT PO DY 12N PNPY INYY 1Y
MYPINNN PO DY SNTN XD YNDIAD P ITH 1N DINKRY ,TI DY TN
.DYO¥AN 12 HINYY AN DY TADA PO YT HPYNI NN NDVIN ONXNND I3
12IDN DY DIV INDXADN PN ) NANI MYPINNN NHYII ¥ NN DI PP
www.ynet.co.il/articles/ X7 2t 12wWa NOWI 1INDNY SN 0N NTRNY DY
0,7340,L.-2747855,00.html

PN :2ND) 2003 T2NDVHDI YPPON DPD DY NYYIW NI N VIV YRI PO 45
2701 ,0>TPINNN DXD1DN 217 DY OV MY DYINIIY (7I72WN WNI PO DY
DYVIND DXYITY MNRLNRDN MINITY 291,29 NDIVAN MND WIPIY DIWIND YD
("DPNPDN DYDY NPNPIN N8NN 0912707 ,10.9.03 NIND ,PY INT)



LISYN VINO DD, TDOIIVIN NIYSIN N2 NVIPI MIAPYI MNRND
DNYIN SN DOPTA DINPIY DY DMDWN 1N #1183 — 15 DN)I
TIN0 N DOPTH DY MWND NN DY MYOWN X MIAPNN
N2WAN S NNV MINI NNV MIXP MYIVIN NN TIVND IWON TXD
MNP MYV 2O5PYH ¥ T8 NIV MHNYN DY) DIV MY DY

NNV MININ MYAYN DY NNV

D'NI7N7 DO'DNIT7 2 NIN1NN .2

DYIMY 12 1NN IV, DY 1IN DY NDONT NN PITINI DN PV
YOY 18D 21N DI0IMINND LAYNT DY PIPYND DNN NIIY ,DINNND
DYNIINA D7TAND) NMININ NNDNI DXIIND DDIANND NPDA SVIP
DNNX ND DNPD .DNPINLPN YNNI NNNI (O MDIVOL DND DOYHONN
.DMY DN DXNTRN DN DOYIP JPHY IDNY DINPIVIIN N3
DONDNNN YN ON DOMD DY TRYNI DRI I, Myp “axn nupn
:DONIN DONIND NN
.DMNIYN DYTTNN DY DY PTO DIWINN MM SUIN (1)
:DONIN DNIND DX DINRINNT,DINN DXATIND 71X MM IWIN (2)
DTIPAY ONINND DTN DY TPaN (X)
;PN MM IWANY MAP NINAN 200 DY v (2)
212X OPYI DN DNV DN ()
;10NN O1TO DRNNA DMWY DX DO 0N (T)
.TI02DN HY TNN TNY DO»NWN 0N (1)
DOV ,IIND 2IPNN DY IWN ,NYIAI KD PNVIV DY PIAVIN (3)
NNV HOYL ,DYW91 MIMDD TINND ¥TI NVLNAD JDIND PYWI DIPTY
DAY ONINA ,MIPTD NPNIY MTN NNDNI PINDND MY DY

TVNNA 3 P92 N Y DIIPOW N0 PT 46

S NNOXNN NN D PON TYN (45 NIYD 92¥Y9) I7awn YN PO DY PRI 47
INOXN 127D TP TN-NMVIVON N YN — VAN NTIPIA NNIDN 51D DWW
TEPTN-TMIVIVON NPNIN DN ,DIINRIY DY) VIWN 19D D) NTTN) MOYNIN
D) TN, 7070 HNYNA DY DIIIND DOYINAN NTNN D12 DT NI )PIVIPN
T DN WD D39 01 TNN XITH Y AN NPY

.3-1 nwpn 48
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#0070 INNDNN OPT DN DXTIN (3) NI DPYI DRV (N)
0NN NI DY TRYND INIT M VAP, PO N12Y) TINND 4 PYD
CAND NIPN NDN DX IMNOWA VYN PPNYN

DM MNIID DYINNVYN DPINY NI ,NDDWN TIT DY DTN DXNNN
DOVINTD DXAYN) DNTNX 1D DY .D0MDN MY pon 0XNPIY DIN)
;T 0Y NN 0NNV KD T DI, 10¥I290 NAY) MINNX 29D DN
NN OMPON NX DXTIND INDNYI PY 19N DONNWNN DININ
ND TW 921 29PN NTYWA DIRNNI O T 9, IIND NIMID XTI NapNn
NNY VYN TN OTHYN ,NWyNY *L(Pictet, 1987, 619) DPWI NN NN
229910 NTYA DY»NY JNIN MO NNT DNYD DINIY DN DYO»N DY TRYND
DXNNNX DY TAYND DXINN DN DN *LPTI NTHYN 290 M1ON 7191
WINY Y92, )IUNRIN NIPIVIINT INX PPN N2Y) NINN MNND DINIT
DYPY DIANNVYN MOPA MIMD IWANY X1 NN .NNNOT M2IYIN

TINKX DY GONN NYN NPIvINON 553 DIPOY DIONY ,DPMIND-PI DPRY DXNDIDI
Protocol Additional to the Geneva Conventions of August 12, 1949 w1) N2y
and relating to the Protection of Victims of Non-International Armed Conflicts,
Protocol (II) 8 July 1977, 1125 U.N.T.S 609, reprinted in 16 L.L.M. 1442
00N DONINN D3 NN KON 2»N OMON PN ([7Ivn Npwmnan” ond] [1977]
77> DM 12 DY NMNMY 7DND7 DIYVIND DX PTIN INN MW IPIVINANY DIWND
DML K191 NIV N

JoW T2 ,0MY DY TNyNa DTN DITNN DININD NN DINX NYUNIN DIPIvIoN
212101790 44 PYD INT) THPNIND NDIYAN DY NDH2HIPWI NN INYD X NIN YITIY
ND 44 PYOY INNMD DTN IPIVIIAI DN NITWNR NI ORI 029 93 DY (PNUNIN
TRDPY NTNNNY N ORIWY NP 1D NI )3 NINNND RO PN N YN
2 N2MINN DN NN NRD DT PYD 195 37N INN 7710 O) , PYNIN IPIvNIad
TIY DN PIY PV DOWIAPN DY 12D DXNNX DIATH PN, DY
P02 PTIN 51 PYO DWnd NI HHIPIvIIAN NYIP DIV

Cassese Antonio, YN 12 122 2)N2 791 97,0120 DI WX 51 PYD DY X
Expert Opinion On Whether Israel’s Targeted Killings of Palestinian Terrorists
is Consonant with International Humanitarian Law, written at the request of
the Petitioners in HCJ 769/02 The Public Committee Against Torture et al. v.
YT DN 9n9) The Government of Israel(proceedings are still under way)
.10-9 wri 6 'y ("NODP DV

DNNNN DIV 12 DY .NNNDNN T DV 1IN KO PYIT DINNN DY LW DSY 1OV
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“Objects which by their nature, location, purpose, or use make an effective 53
contribution to military action and whose total or partial destruction, capture
or neutralization, in the circumstances ruling at the time, offer a definite
military advantage”
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“Civilians shall enjoy the protection afforded :y2p PYXIN 51PN (3)51 PYD 60
by this Section, unless and for such time as they take a direct part in hostilities”
(emphasis added)
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MY MNAD MIAPY PNVIAN NIYIN NN DY DIYANN ,2001 H120VODA 11
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humanitarian law — primarily the distinction between combatants and
civilians — and in order to defend basic human rights such as the right
to life and to a fair trial, it is necessary to encourage international
cooperation and bring international pressure to bear on terrorist
organizations and the states supporting them. This will lead to legal
proceedings initiated against terrorists and the commanders of their
organizations, wherever they may be located. It is therefore essential
to prevent the creation of sanctuaries for terrorist organizations
which allow them to freely carry out their plans. From Israel’s point
of view, cooperation with these initiatives could help the nation in
its struggle against terror and in obtaining international support for
Israel’s operations. The establishment of an international regime
against terrorism in general, and against suicide bombers in particular,
along with Israel refraining from taking illegal action against terror,
could help Israel obtain support from the international community
for those legal activities which it carries out in self-defense. In the
absence of such an international regime, no state, no individual, nor
any group acting on behalf of such a state, can be held accountable
for deviating from the traditional approach presented in the position
paper for the purpose of protecting its citizens and residents from

terrorist attacks.
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illegal target, ordinary citizens for example, who have not had a direct
hand in hostilities.

In recognition of the fact that decision makers will lean toward
granting broad sanction for the use of preventative killings, the author
insists that this method should always be viewed only as a last resort,
and that clear procedures must be established for putting them into
practice. The position paper details the proposed procedures, whose
purpose is to minimize the risk of error and reduce the arbitrary
dimension of preventative killing.

In the third section the writer examines the degree to which
preventative killing is appropriate as a means of self-defense, both
with respect to terrorist organizations and their infrastructures located
in a foreign country which is disinterested in, or unable to prevent
their activities, and relative to specific activists and cells belonging
to such organizations. Every state has the right to defend its citizens
against danger, even when this defense necessitates violating the
sovereignty of another country, or another authority, on territory in
which the terrorist organization’s cells and emissaries are operating.
This violation of sovereignty is justified when the sate or authority
controlling the territory does not enforce the law against the terrorists
or does not prevent their activities.

Preventative killing is an act of self-defense when it falls within the
boundaries of immediacy, reason and measure. In the author’s opinion,
this entitles authorities to use measures that call for the immediate
implementation of defensive action so as to prevent possible attacks at
a later stage; in other words, when defensive measures are absolutely
essential. He therefore proposes granting permission to take action in
order to repel various terrorist threats at an earlier stage, when there
is arisk that delaying action will prevent the possibility of eliminating
the threat later on; threats such as the accumulation of weapons of
mass destruction, or the carrying-out of a terrorist attack, for example,
when a terrorist is equipped with a suicide bomber’s belt and sets out
on a journey intended to culminate in a terrorist attack.

In conclusion: to prevent the collapse of the principles of



the rules of engagement (for example, when it involves treachery or
deceit).

The author concludes that preventative killing can be used only
against those defined as “combatants” and who can be clearly identified
as such, or against those who are defined as “civilians taking a direct
part in hostilities” and only then within the limited fighting framework
in which they are involved. Tactics like these may never be used in
areas where the state maintains full and effective control. Similarly, it
is not considered an appropriate measure to be used against those who
are suspected of terrorist activity solely on the basis of intelligence
information. Non-lethal law enforcement activities are to be used
against this latter group, both in territories in which the defending
state has effective control, and in areas where it can obtain this
control under reasonable circumstances. Law enforcement authorities
should be given a broad mandate for dealing with terror by means of
punitive measures, among them forbidding membership in terrorist
organizations, aiding and abetting all forms of terrorism, financing the
terrorist organizations, or inciting the commission of terrorist acts as
well as praising and identifying with such acts. All those suspected
of these violations should be arrested and indicted. The ordnance
infrastructure should also be targeted.

These law enforcement measures do not constitute a verdict
without trial, and they provide improved protection for the basic
human right to life and to a fair trial. First, they force the authorities
confronting terrorism to collect admissible and credible evidence
against a suspect, and they allow any suspect to bring evidence to
refute the charges against him, thereby providing the suspect with due
process. Second, such proceedings allow for the possibility of mistaken
identity, or in errors regarding a suspect’s involvement in terrorist
activity. Third, these procedures create a clear and sharp distinction
between the actions of the terrorists and those of a state governed by
law, and provide the state with a clear moral advantage. And finally,
this approach facilitates the ability to distinguish between combatants,

and between civilians who refrain from carrying out attacks on an
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seriously than personal self-defense (due to, inter alia, the fact that such
actions are taken only by trained professionals). One might also argue
that the need to refrain from using lethal force against an aggressor in
a situation of self-defense must be less strictly applied with regard to
preventative killings carried out by law-enforcement authorities than
in cases of violence employed in personal self-defense. Restraint on
the part of law enforcement authorities could result in undesirable
implications (as in a negative impact on the authorities’ deterrent
capabilities). However, one cannot underestimate the importance of
restraint and moderation by law enforcement authorities, as these
traits will, in the end, engender greater respect for the rule of law. As
a rule, the purpose of the use of lethal force is not necessarily to kill
an individual but to prevent him from attacking or escaping.

And yet, there are exceptional and extreme cases in which
shooting with intent to kill cannot be categorically ruled out, and may
be permitted in the following critical circumstances: a) situations in
which there is a danger to human life or of serious physical injury to
a human being which is clear, immediate and virtually certain, and b)
when there is no other reasonable measure which can neutralize the
danger (for example, when the mission is to rescue someone who has
been abducted, or a hostage whose life is in danger). The circumstances
described above are the only ones in which the use of lethal force can
be considered even where the state authorities have full and effective
control (i.e. in areas within the state’s borders or within militarily
held territories). A difficult question arises with regard to the use of
such force in areas under partial control (in which effective control
is not complete). In these areas, regular, non-lethal law enforcement
measures are obviously preferable, as long as they do not entail an
unreasonable level of risk.

The second part of the paper deals with preventative killing in
wartime. In this section the author surveys the historical development
of the use of this measure and notes the relevant legal sources. In his
opinion, there is no prohibition against the preventative killing of

an enemy soldier in wartime, as long as the killing does not violate



Summary

Are All Actions Acceptable in the Face of Terror?
Israel’s Policy of Preventative (Targeted) Killing in Judea,
Samaria and Gaza

Mordechai Kremnitzer

A preventative (targeted) killing is the intended and precise
assassination of an individual; in many cases of an activist who holds
acommand position in a military organization or is a political leader.*
Israel has been carrying out such actions in the occupied territories
since November 2000, but has conducted such operations outside of
Israel prior to that date. Even though the use of preventative killings,
assassination or elimination would intuitively register as an immoral
action, one cannot ignore the fact that in modern warfare this method
enjoys certain advantages, some of which can be viewed as indubitably
moral. The implementation of preventative killings also raises ethical
and legal questions as to the rights of the victims — specifically, the
right to due process and the right to life. This position paper examines
these questions both with regard to international and domestic law,
as they arise both in times of peace and war. The focus is on the
implications of these questions for Israel’s war against terror in the
occupied territories.

The first section deals with preventative killings during peacetime
and draws a comparison between self-defense as practiced by an
individual on the one hand, and the use of preventative killing by law
enforcement authorities — the police and the military — on the other.
The author concludes that the use of lethal force by law enforcement

authorities must be considered only as a last resort, and viewed more

*  “Targeted killing” gives a positive connotation to the term “assassination,”
and is meant to make the use of the term more acceptable. I have therefore
chosen to use the term “preventative killing” throughout this paper.
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