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[T]he obligation to protect the right to life under Article 2 of the Convention,
read in conjunction with the State’s general duty under Article 1 of the
Convention to “secure to everyone within [its] jurisdiction the rights and
freedoms defined in [the] Convention”, also requires by implication that there
should be some form of effective official investigation when individuals have

been killed as a result of the use of force."
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Human Rights in Palestine and other Occupied Arab Territories: Report of the United
Nations Fact Finding Mission on the Gaza Conflict, U.N. Doc. A/HRC/12/48 (Sept. 15
90N 1611 npos ,2009)

Report of the Committee of independent experts in international humanitarian and human
rights laws to monitor and assess any domestic, legal or other proceedings undertaken by
both the Government of Israel and the Palestinian side, in the light of General Assembly
resolution 64/254, including the independence, effectiveness, genuineness of these
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There are constraints during armed conflict that do impede investigations. For
example, not every death during an armed conflict can be effectively
investigated. Similarly, the level of transparency expected of human rights
investigations is not always achievable in situations of armed conflict,
particularly as questions of national security often arise. The nature of hostilities

might obstruct on-site investigations or make prompt medical examinations
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impossible. The conflict might have led to the destruction of evidence, and
witnesses might be hard to locate or be engaged in conflict elsewhere. When the
fighting is over, some of these constraints tend to lose their relevance. As
summarized by the Special Rapporteur on extrajudicial, summary or arbitrary
executions: “On a case by-case basis a State might utilize less effective
measures of investigation in response to concrete constraints. For example,
when hostile forces control the scene of a shooting, conducting an autopsy may
prove impossible. Regardless of the circumstances, however, investigations
must always be conducted as effectively as possible and never be reduced to
mere formality.

The purpose and objectives of IHL also affect the legal significance of some
IHRL standards of investigation beyond the common criteria of independence,
impartiality, thoroughness, effectiveness and promptness mentioned above. The
overriding concern of IHRL to protect the rights and freedoms of individuals
from the abuse of State power is not the primary focus of IHL. The latter seeks
first to balance the lawful use of force with the protection of individuals.
Consequently, some human rights standards, such as the involvement of victims
in investigations, while desirable, are not requisite for evaluating the inquiries

into alleged IHL violations.?’
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IN ITD OYNIN PPNNT NYRI 2DV PANDNY N ,NNNT DY PPN NMINAD ONX TINYNIN
1AW MPRD DPNDN NPVIYNT NANNN NYAPA YN DN NP VY ,595 NPND KD IN,INN
NN MPPNNN VYN PIY ,TI DY DOWIANND 7890 DY NTHYN 2 INDNY DMNMN .ITH

* 119993 NPPN NNPNAY DY 127 YV INDI MYNWYN DPPNNY

PTO TRYND NOVW AP N9 Y8 INNKD 77897 MOONNN 9% PHNY N3 IWPNL O8O v
PN NYY DMIPNT DOYPN IPINL YaN MY DY 280 ,NNWwNY Y Ny 91N Yy yovann
NPPN OI52 AN YIDWN DOVIANN DNOTININ DOYPNN INKRN IPYNDY ,DPDY 1NN TIWIN
,(path dependence) 7m>70m My ap” YW T XD WY NN OYNINND PPNNN — DIRND IINY
ITND NVIN KD NVAVNN NIIWNN ,DMDD3 XD DIV 1IN YIPNRD DNYNND TNV YN 190D
NI Y D0V 1Y IR TR .INYN NOINNNY MDD WM ,NVIYN NPINA 12YTH PRY Y0 .Na
YT INIAN NP DMAPYN TIT DIPIN DIYIPN DY INIANND NOW NMVIN DY N OTHY I
,(T15P59 NPPN 51125 YNV 5D INPN R DY) SYNINN PPNNN TITY NNAD NVINNN DY MHVI2
DYV N HYXIN PPNN DNP 125¥ INNKD NN NININA NPPNA MDD NPYIAN DY J)
DPMDN NOVONNN DY WAYN IPRY MNNDY YN NI PPNN DY NPNAD ONMNND PR IIND

T2 TRYND XOW NYIONY DXIPNN 2172 1221 SYNIANN PPNNN TONA 1NN ,NXIN TIOM

qDINY MINNDIYN MYIIT NN DMPRN DI XN 17897 DN NI 1T NTOIYN NOPVAVNT NIRYN
N YOOI M PN NV NDNNRI NMXNT MNNND .NPNIY MIPPNY YIND 551 NN
NPYT DY TPNPND NIN — MNNDSYD NYOIAITN 1PV — WX DTN MNN DIV» DY NPY 1IN
PN D DY I LRAND MDY IR DMIPINM DIYNIND ,D2IONNN OMINN P2 YTOMN "IPWnn
SV DYTHN 22 ) NNYTY .NIPNY NIPN D30 ONYA DTNNX PNN MVLOVYNN NONYIA NYIDNNY NN
NN D DN) VNN DY OWIP NN NPX NPPNA NNXND DY MINND 97897 YW IMOND DMIPNRN
DMIPRA TN YOIV O3 TN .OTH MYPN 11 YT DY MHYNNN DTN MNK 1D NYTI DX DY

D0V VIP NIXY 7897 YT NPPN DY NMNND MDNON DY NNYP DNY DIDNDN
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90-5 71NN .2010 N2 29 TINNn ,Gaza Operation Investigations: An Update Swnb A
N8N MPPNY NN DIPN 7 P71 ,D1YXIN DPPNNT 1INV DIVN

The Operation in Gaza: Factual and Legal Aspects bvwnb w3
http://www.mfa.gov.il/NR/rdonlyres/E89E699D-A435-491B-B2D0-

Gaza Operation Investigations: oxn 017675DAFEF7/0/GazaOperationwLinks.pdf
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NIXY NPPN DY MNND 7897 MDND NOYHN DAY DMIPNN P2 DI TAHN YOXIPN OIND ,NNYTD
NN PONS YN PTIAV NI2YN DY NMINN XN ,NID OWIP PR DNV OIPNND P20 SINIPY OWVIP
TAND NON DM NWI DTN NPODT DT IN XN T DY MI9N MTIX DY DINMPN MTYNN
1D NI9N ,NYNINND NN TUND ; NYNON IRIN IX TPYNN NTIPO DY NNI9N 9272 TYN 19YN0
MTIPO 912 O DXPOI DYXTPIN D) D ON) T XTN OD»N T Dy 555 7772 NYNIIN
792 1221 YA 5 NVRYLY NINYNN KD DT IWPNA (1D MVYD ONPTIPIN YNND KD IN MNNMN

L7897 2P NPPNA NNYNAN DY NVINNN NNRY

D95 .NAND DML IN NNKY NTIPOI NNINID 7PYA DY WIANN MTYN DY INK ND NNT NNYD

51750190 TNPNA — NNN DD DXXIT HY DNYINI IN 78970 DY INYT DY 192pNN DN DMV

NOW DIWY 97897 Y122 1PN MNSY DN NORYA YTYDIN NYTN DIPY NTPON — Y100 XITN IN
IO TN MNNDSYN MYIT Tnyo
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MPPNN NIIYN MNNSY .N

MNDYYD WIONNY 191> MINNYY : NININ MNAND NN NT IWPNA W¥N 17897 HW NTHYN PN
IWNR NN )Y, TOIPEPN MNNYY YY2 NI I7890W T2 T ,AT01 MINDYYD) 9NN
0 2PN o 919

SV NYIANM NPPNN NN 2INY 72y DX NN MNIWNN PT2 XINAD NIV 110N T DTHY YD
NNMIN D2WN MPTHN M2 ,INRD TOTOMN MNANYD PIPOYY ORNND DONIY DN PN
2NN TPNAND DPVAYNN NIWHRNN NPT MNNYY SYA NPNY AIPINND QNN YW YN
NIIWNY 595 N9 WRY NIRD NPPNN NIIYN NN NN OXNYD NODN) N TPTOM NINNDNY
DY TN YN ,IPIND G0N MNXNSY IR NPINND NN — 1919 NIVN NNIVN (MNIND

TN OV INDIYaa

MVLIIPINT NNIND NPYN TONNI NNV YN DY NNIND NHXNDN TIT NI 1D DY DO0N
7890 DY NTRYN M PINND [ PTN NDOON NOIWN P NIYOD NN P TIMNY [ NININD
oY NNDIWYAI DY TIMN MYWNN NIDNY NI IMNIN DININ I THDIVIPND NTIN
— NVOMN NN NYNIND KD YN IV MIIWN NTION NNT DY JTPNIND MOVIPIN
NI D130 INODPYV ION V78N HY YPPIN ,PIT 7890 THIWY PYTY NTNINDD NIIYNN WRIA
Y2)D 1) WM 2D N ,MYIDN DY NN NNIWA TPYIR ANMYN) MOLIYPIN IR 9 D
P21 19N NION XV NYIANN PPN AT NN TPAN P2 DMIYN TN .NPPNA NNNN
MININIVIO DY NN MNNN [, TINIANN TPLAVNT NIIWNI I PPN NWN YV IPPana

2P MNY NXINY MOLINND MYINN MPPNI

,MINAY 92¥2 DY D2 PPON OXYN HY DIV DINA IN DMPYIL PID DIDOVN NINRY VI W
NMN DIPNIYN TN NIRY WTIY XON P YN PPN NOIYNY NN INDNN TPINN RYUNY PINN
PRY GN .1 TN MINNDSY Y PY TIRINI D), 0D TN DIDIPIVWIA RON DTN DY 19N NP0
NY” NOIYN I2T DY IMDA 20 DINA 7SO MLVINN MYAPNN DIIPNRN 22 0D PID MY
, AN DM NN NYIAPNN TYNN IX ININN XIYI NOVONNNY D) ,1PNMY NN DY 7DOYAON

7897 HY IPPOND NNNVLN DIMIYN TINI NMYI NN T

NN NTION XIN — DY MAT MPTHA Y2IPHN PIND — N 7YY INPA WM NN PNINON
NP NN NN HNN SMNNY NA1N PN NI NTION .XIXY N¥YHI NDWHRIN PTH NN
NNOIN PDNTN T AN MAPWHRN KAXD MTIPO HY NINN 11972 IN,NYHYN N9 12V THY 935
NNY NOYY 0PN 28NN NPY NN NI1NHRD MIAN 7Y NNIIYN 20NY PN ,DTND NPT 0T
NN TI9NY DIPH W IR IN,DNRYY DN N MTMPON NPPIN NPDID 1PN 1T TWND

PPN MNSY NOINNN HY NN MPI9T 227 NN PINTY NPPNNR NIYON MOND
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TIDINN NAVWNN .AMDNON DI NONYD NINI MONMNN NNMP 17890 DY NTHYN M3
YOAVNN XYV PPN DMP OIMY TIND NMT YYNY XN 7DOYA1DON MY NMYIAD OV NINMIN
DIVN 7DOYI1DN NWII PRY (Y)2)) NYTY DY NN 1TV 92D WaP PINKRD 73 20 ,ndvnnd
VYN BNINY NN ¥ VY BT ,A789N PAY 12 NDNN 292 THIW DT PHIYY NN L IPINR 7Y

2 ONYA

NN YNV INMN NPRIASD MPPNN NIIWHN OX NN NPNAD NTIVN NONRYN ,TPUR)
NPPN MTOMY DTV .NPRIY TMPPN DY ¥ 1Y 19IND DN MDINDDIN PTN MYIT2
MYLDPIN NN DD NOMNN HIY JOIND NMIT NN OOMNN INIWI ONIPPN OINN
DPMINDAN MYOITY TPORIVIN THIRAND NIIWNN NNRND DY NNNYOWI NYIANN NN THINRIND
TN OVINY DXTPON , 09N DY PTD NTRYNI MDD NITNPHN NMIYNINY DYV IWINR I
DN NN NID INYN TRYN OTOM PINS MIAYNN PNINDIAN VAVNN NI X SPTHN
DYOMN NN MY NPXIAY MPPN OND MY PR PNIANY W NNV NN MDY MPPNY
(DMK XD NPNIN N MITIP DY WIANNN MPPNN NOY ON*A P DMNI»PN

: TN 1NN NMPNA NPN NYWNNY S0IWNT NYPN TPONY 17897 PPN Pa NNNYNN NIV

OV NIPNA .FIRIANN MVIIPIANN N2INA NDITHI NIIWN WRID TNW NOWNND Y0IWND N\YPD - .N
NNIYD PTN NON PPN PAD XIWON PPN PA MOP M TOI9NY JNI SUON DY TN
NN 92PNRY XM 2 MNNIoN NPNIY MWD YN Y0aWNN \IPHI PDIY MY 17897 NN
MAVAN YNDa DMINDN DMIPNI NN 1Y NV P2 NTIONN . PTY DTRYND YA MLSNNN
.OyN>

NDYOYOMIND NYIIA HDD TITA NDIY NOWNND YVIWNN NYPN DY 7D1907 YD T Myon A
TUN DWW PMIAPYIV XV DD TIT2 PRYN X NOVNND SYVIWNN YN D090 NeNa
TPINIVIDI IMN TRYN 97897 PPN 1910 INKRD M1ANT YITI NIN DNINY , 09909 DXwyNd
MYYOPIN MPINNND NPINN T DY IN T DY 1MV NI DNY 1PV N1 NN NONON
NIN DMIYN TN .00 DX D) NNV TIVINY NRIIND NN MNXIVA XXIND NWY
AN N2970 NMAX N2 XD
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Amichai Cohen, "Legal Operational Advice and the Changing Nature of IHL",

forthcoming 2011 Connecticut Journal of International Law
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2720 AT PPN Nyl )

TOWNN NN IPTHN AT DY NPPNN NMYA NN HODNIWN IWPNA NNMPN NADN NTNYN MdYa
;D22 MINK MPTND TNV 72D NN ,INRIV ONRIANN ATD 2THN 3TN P2 NINH NAIPM
TN MNAN D35 IN 2 THN HNITN OT DY ONIWI MYIAPNN NPYNIND NPRIAND MOINNNN M)
IN PNRND ANYNN KW ,NVINNN NYIPNN D17 DMIPRIY NN IRNINA 21NN IM2IWN
NPPNN NN NP2 TIAN NN IPTNHN NITN T DY IN 17890 3T 712D OXIAN X772 ,77200 TYNN

10PN DMNI

DYINN .993Y KD MOLNRN NN PYIN T 7YY ONONN PN 789N DY DTHRYN PNV OIN
OV TN DY )N 12THY D3O ,1VAVN NPINK NDVN NI IDODAN MNINDIIAN PT2 IITIND
NPINR 0NY PO L IPTIPON NPINKD NPT 295 — NP MDD NVINNN NMOND
MPPNNN MY TI0 XN ,0NY OOPTHN OIXRINKD DY) ,00MN TIPXaN MIT DY MIH9
,TPODININ VIV MDND DIDYINN DTN VIVNN NI IN ,DMNINDIIN VAVNN NI DXOMNY

PINN2 NIV NPRIY MY MIANYND PIY MIDTNIN DY IPTHN XITN 2990 XPNT NNON

DY TP 789NV A0 XY ,NVPNN XIYI MOLINNN NYAPA 97891 DY IMIANYN NONYY vp 2
VY OPTHN MITY ONAN XITN MHD DY DMDYDI MNIPY T DT 12T DRV NPPN
NVSNNA PTN DY NN RIDX YW IPTNN NITN 2990 MOND DIV KAXN NAY THPNPIND NIIWNN

A0V NTRYN 92 1% PNDN ODYNNY 97890

NNMP N ORIV POOVN YN TSN D109 DXVWYND YYN DM ONX 11T 2NN DY IRNIND NN
T DN NOYINY NON ; IR MITYNI NNIYVY 1PN OPNIRD NPPNN MIINY MIVARD NIINDD
: T2X0 NNON NHXNMYL ,DMPN YVIVNT ANNN 23D

TPNMIN TPV NPIPN DRIV PR 02N NOTHN 91T PONA OMPN ANNY T ,MUNY N
PIN 9910 TPNIANN NNDNIY TV .OMNINDI DYV YN DV PO ONTHIYND NNIRNNN
NN ,NNONON OPT NIDN PHA PTY NTHYND DIRNND MDD DD MY INIAND DIPYN
NM2AMNNNN I IR 0) 1D ,NAYT NN MXNN DX DYNHN D9 PN 1IN NI
TIND STMYA 1T ANNY 12 DD MIVININN LAVNT DINNA IRIYS NPT HY MINND
DNPINDIIAN PTN OV NN INNY NWY RIN MNYOYWI ¥ PIXY 9mnd X1 ,1M27 M»dNan
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Yuval Shany and Keren Michaeli, "The Case Against Ariel Sharon: Revisiting the
Doctrine of Command Responsibility”, 34 New York University Journal of International
Law and Politics 797 (2002)
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20 NN HVLAVYNN NPNMIND PR THPNONT JNNONNI NPNNIND DMV NNV A
P2 0N N2 NPIPY SITON DOWIT) D DYDY .NNNDNN OPT M 1YY MIPPN
MPPN N2 YT NPNMN DY DIN DIWPRN NI N2IPA OMNNN OINRIAND OMIVTD
NN MY OMYY NINOY DMTON .OMNITNRND DXITN PAD ,N10ONDN 27T NI 12 NPDH
2599 Y100V NYNPIND NPYAN

T WOIR T TPDID NPPN NONN XD OWN DRI DY 11717 31272V NIRIN )PONN WOV )
7202 NAVN XYNA I NTY D ,NPPN MITYNND D>TAND) NNNDNN 1T NI PHI2 OPTN
(P59 NPPNI DIZINND 1YW Y1THN XVTN MOMNN DY DIDNDN DXVN NNIAY NN

NN PING LN MHINNN NPPLPINY ORIV DMPN PVIVYNN 2NN PR YD NN T A
DN NV ANNY PONRN 1217 ORI OIPTHN XTI TN NNINDN MPT MIOND MTYN NP>TID
IN ININDIA VIDY NHYIND DYNINDIT NNPD) N9 MVONNN PYaAPN YY NNNA IDIND D)
A9N2 VNN DM YDDININ

NN PYIM NIV INAKY NN OPP ONX NPTHN OYRI T MDY NPPNI NINSY DIPN PRY 1IN
NPYTA DTV IR NI 12 OIPN ,)D DY WX NPPIN-IND MTYN IN DYV PN POV, NPOTHN
YUNRI TN OO NPPNI MNAD TNN PR D N0 IN OXTPINND DD D NPTH 1PYIN
NAND DOV NPIN NN PDIPN PYTY 0D ONX) NYYTHN NN VP NVONN Sva NPTHN
MYIP SY INPPIN NN NNAYD IWIRNDD ONNY TON OMP ROW NON YN .(NYAPIY NP THNN
NYNID MW IN NPTH MOLONT DY INPPIN N1NIN NINDN DXNYD NI NI .NON NPPTN
WP NINY G0N — NYWHNN YA TINND 1PN IN NPXTI NTY DXPNY DX NVINNM >, 1NN
AIRYN NN 1IN 5199 S220PONY INNKY NINA 0N 0P XY DAY DMN YO .APMN GON M

JAND ON ININDIAN VIVYNN JY NPT NN DN

NN NNAD TN 789N DY NN IDINT MNXNIYN NOYAS RON PINY PN N PHN DI1DOH
;702210 MW DY 91D V789N ;NPPN 22D WIONN DIND V7NN 1 DOYD NXINY NPYIN 510N
2)TRN XMITN DY MPPNN NMY

MYOPY . MPPYN PIPY XIN ,NIXPA ONMN) PORY ,TPNINDPA NPPN DY qON 59 . Marpy
NNIVYY ,DX0NPM DI DIDII 9 HY NNMPNN NPPNNY XIND I MIANND PNIAND YT NYIT
TNDIN PON DX PN IMMIVYNRID URID NN MOPYN DY NNPYYIN .0IPnn NYvY Nndn K

STPONN YY MINY MPYa NMVLIANDY NPPNN TONa

NION 191 *4.IN9N MPOPYWI MIVAN PR DWW DPNIY DINYNI NPDW 11PN TWNIY 1210
,NPPNN P09 ;NN N2 NN DPPNND TPNRIASD NPPNN DN NI DIHNDN DIPHNIY
LDYTID ANYIND 100N, MIPNRN NN MNP

.82

.83

.84

.85

9594/03 X732 ; (2005 >912 13,0079 DIV) DINT NP9 YPIYN /3 NINTY 4969/04 X7)2 HWND 1N
(T NN PIN) SYNRIN INAYN VIVPIDN /3 NAIRN MNIY NTIIND
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D) NN TYPH — DNDN FNIR MPD IN TONA OINIIN NIOY — MNTN NN NDIRY )NINMN
NPPN D5 NYIXONY ROX .NPTID NNIRWY» JPHNY XIN NPXIAY MPPN OV 1O [, )ONX T 7dya
YT W HNIWI YN NPRYN DY NNNN NMYIAD NN XD PNIND XN XAND TPINN IN PN
YOI INIDNA NPNN IIINT GUNINIY I9IPY ,TPNDN NINHNI MINVIA YPI YDYa DINITN IMM)

STONN DY Mpraa

,D901) DXNIIN DY Y 9272 MR MINNN DIVIOY ;9172 P0OVWN TTON YaAP»W MINT 1RO D)
MOMNN IOINX NN IPAD NTHRY WIAND DNY IWANIY J9INA ,NPPNN 2ININD ,Td DYV MDY
PNNINY NVPPNN
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9NN FNIIN NP : NP 5HIYIN NIIVITVIN .3

VIAND POYY ,NON NPYID PNINAN .DOVD DNV NPYINNI PON NDIND I V7890 DY NTNRYN )
™M NYWNNY SVIYNRN XYY MINTI NNPIN TPNNNR TENNN NN S NNPP XN 17890
> AYyn LaVNN

9NN NP NIRYN D) NIVNY DMO0N NN ,NPNA NNPN DY MNND THDIN 2D NIRYN DY GO
QNN YY MNNIYN N1ND ,TPYNT - NI NN NAIWN T NORY .DPPNN DY NPONIN INIIND
NINND DM DOND 7PN ,NNROP NNV DID NN MPIAD 1MW 1IN ,IPINN INIANN
, TV (DYRAND DMIPMN DIN ITHRYHN DX PIND NN DY I P2 NXRD) THIRIAND TIPXN NOIWNY
MOPYN DY MODNN XPNT ,NNINRD .DPPNN NN NMIDN MDPY DPPY MDYN v
NOIWN SY MMDPYN T0IN DY NN NN NPPNN DY NP MNNN INNSY NV MIA»NN
QNN SV IMDAD NNIAT 0) IWN IPIND G0N DY INIIRD MIPIAN ,TPYILY ; THPRIAND MPPNN
QN HY NVP YA O0IPINT TOWNIL STID PNIPAY ROV, TPNIIRND NOIWND IPIND ININD
Oy WAVYNDY MDY , 09N IN ONIIN,DXINK DY NN NN NN MPPNN NIIWN DY M

SMINNNY YN, NVPNN

WINTY .TPINIAND NPPNN NN DY INIITR MP9 DY TIVN 11X D22 NITH NN 1IN ONPIUN
P T72%90 TINTMINRD NOIWNN YT XN MPPNN MMNND ONYN MNTHN 192 PHNA W
MANYN NIIWNT NYINT PIRIANN GNON YT XD MPPNN NIIWN NIV ,DDPNN VIVNIN MPTNI

Military Police -n nnpn ,ownd ,nTpa) NP M MPan NN SNNR ) DY nsan”

SY MPPNM MYMINNN DY NNPONT NN MYKIA N N7y — Complaints Commissions
5S¢ PPXW P XY INNN MMINRN DIYN MTHI NNMIN NPPOPIN 1N DY *°.(NPRINN NIVWNHN
MOVINN NPNINDAN NPVAYNN MAINTD DY NMIYIS D) NON 0PN OMOVIPINT MNIPY

DY

SY YNNN NP DY MIAYW-IT NOIWN INIWI NOYPY WIOWHY NOIN V7890 DY NTHYN )

MPY9Y ,NYWNNY YOAVNT XYPT DYLN NIPII : NINIAND NIIWNN MNNKY NN NPINKN ,NPPNN

TPOYY MINNIYN NMYID 229010 MYHN NMIMI NYNR MP NMIDIWN SNYY DX NIAD NN .\ YT DY
IYIaND

NN PTN NON NIIWNY THIRIAND VIVNN NIIWN DI TNXNIY PINI NXTPN NIYNO
VIDY 3N — dNITRN MPYAN NYRYY ,NPNI MNSY DN NYIONA DINIIN IDOY NINY  NIYHNH
NTI9) NN INNN NPPNN DY SNITRN MPIAN (ONDN WP 11212 WY DXN) MTIN MONY
NOIYN DX M DY TNYD PYNN XN .1PDDIN PIND NVIY NIIWNN PON NNV ,MP DY NIOMN
NPPNN NN OINIIN 1AW DN ,MTI 11 DN 112 )1 MIAIWN IO NIIWNI PN NN
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TIANY TNY PRY TN Y21 KD ,NPPNN DY INIIN MPS DMP ON : 1)) TN DI 1AV XD ON)
PPN NINGD ONX NYIOND OXNIIN ADWD TNN PRYIN NIWHON NN 2D NPPNN NN P
132 DY OMON DN ND NMNINN TN ,MPIVN IN MORY

YOAWNT XYY MIYON NN 7897 92732 PPYOIN PPV NI VTN : NHYNNY YVAVWNN XN MPrO .93
3 NTRYN 2 YAPI INN TN .PTO NTRYND YINN DI 97897 NI DY NPaN NowNnd

MOLYWPID PIAY TINIANND MOVWPIIN P2 PITN DINN DPD OYPNN P80 v Ooa
NPND N NPT WIDNA N — NYYNNID SVIVNN YN PIAT 789N P NN
NN PVIVNT VYN YNINN IPINT — MDYN TN YWY NPMIVLIY MLINNA 1 NPNIPY

> 91 INKY 789N MLYNNA NYWHNY SVOWNN XYIN MIAIWYNNI TN

927 22PN NN RAND TINA 0HNND YVIVNN KYPN DY IMIANYN DX NINID YWY 01)NI0 DX
TN DY ONIIRD XNTN NVIOYY 0NN 9N ,DPNIN DN DI 7897 DY IMNDINY NN PN Y
MPY9N NN NN YIP NIIND 7890 MVLINNA 27N YVIWNIN XYPNIY NTYN NNT DY ININD
NPIYNNA MNY INRIAN SYNNIN NINXD NVINN DX INMYIAY [, NVINNN NYAP INKD 77890 DY DV
D57 NOWNND YOAWNT NYPN YD MIAPD DYLN NN ,NDYNND PVIVNN YYPN DY DINYNA NYAPNN

N2 2MYN 7PN HINKY RINY MLINM YN N TIYTI MOLINNN NN TP

,N9WNNY SOAWNT NYPN NNN DNAY DIPHNT NPIDTY MINDNT NNYT 2VNY PR OUYND PIYS .94

NN PIND W T2 .DNDN T DY NI9N PIA TPNAN NPPNA NNOND DY 7897 NTHYD T

MNSY DN NYRYIA — 97890 NOVYNN DY NOVNNY SVIWNN XY DOPNRY MIPIONY |, NIYVnn
PYTNIPN — XD N NPPN2

2Y OUNN MNP SYSNN INNN 7NN T MPNY NPTV §7)2 DY IMIND POV MNN - ¥”Ha MDY .95

SV NIV YaP JPOYN LAYNT MDA INXY VIVNN N2 T DY NWYNY NNNTY ,TPXIANND NVPPNN

2y MPYA0 NIRNNN NNND INX MMVIY MPPN DY XX NV TN NPV ,PT YPDI
.59 NYNXIAX MVPN

29,0 TPINNN DXDON PV PTN PO YAP 11OYN VIVYNN NI ,PYNY .96
W NN OWYNI IR IMN DY PON SOIW Toa TIWNN NN DY NOYPN 18 INNY
N NPYTA N NYION MO NN YW MM PPTY TWNI IPTID NPYTa (Tay>Ta) Ty

0 mINNNY NPNY NN

N

8 1Y ,A78aN YW NTRYN Y

P2 1NN NOVIN DY INT POAY 40 NP ,DOYD 22 NIYN IND 60
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ND IO TPNDA NDMIND MDINDIIAN VIVYNN DY PMINNN DT NPT PO NYIPYN
N N0 RN DPVIVYN NNPIIAN .UKIND NNNRWIN NIX PN ,00I12TN ¥yavn ,9oN
% HY GUN NPYT DTN T DY MUY NI NPYTAN APV NNV LTIAYTI Nyavn
SV NMPXAN .TAYTI NOYMINN MPDLVPMIIN NPPTI OMPY NN MINDIAN VIYNN
S5y NN ,IT AT DY 7PMIVONN THID P MINDN NPNY LAYV DXV ,N9I1DY DT VOV M

1 % o3y MYIPNN NTNN NN D

T NIDN MTIN DY NPVIPHP NNYOLY NARN PNIYI VAVNN N2 YaAP ININKRD P ,NUYNd
:TPNNNY NPYTA NTYY 292 RON 1792 992NND MDY PN NINDN

M2>0) NPN OV DOWITIN DIYNNND DY) DIRNNN DINN N DT VIVYN N YD 2
191 XYY NMORY NND NNPAYI NI DIMYD L NNRT OY THY .NNND I 12 MPND
NNN DX NMNNXIN NIN DN NN NI N2 MDA JIPIYYY |, 1DWNN NIANN YD
MM Y D99 ONX ,NON MINRY .TPINNN 91000 PRYA PIN P09 WAy N10In
) N 70 OWY ¥aAPINY PN MNIRY MINNPNN DINON 292 179201 0 7PN NN NP
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Florian Jessberger, Wolfgang Kaleck and Andreas Schueller, “Concurring Criminal
Jurisdiction Under International Law”, in M. Bergsmo (ed.), Complementarity and the
Exercise of Universal Jurisdiction for Core International Crimes, Oslo, 2010, 233, at
241—242

Harmen van der Wilta and Sandra Lyngdorf, “Procedural Obligations Under the A
European Convention on Human Rights: Useful Guidelines for the Assessment of
‘Unwillingness’ and “Inability” in the Context of the Complementarity Principle”, 9(1)
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ND DNV DY PVYNI NNNDN YWD NITYN 299515V NPPNN MND NN DYDY TN 1A vpD

INIY NTH DY MOIVXN MDY DX D MOND DaAPd PIN MY MIVIND NN NMY DIPNN N
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% NN MO MO DX, )TN NY2Y

3 Y2IP N NPINY 17 PYD 106

Having regard to paragraph 10 of the Preamble and article 1, the Court shall

determine that a case is inadmissible where :

a. The case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to
carry out the investigation or prosecution;

b. The case has been investigated by a State which has jurisdiction over it and
the State has decided not to prosecute the person concerned, unless the
decision resulted from the unwillingness or inability of the State genuinely
to prosecute ;

c. The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted under
article 20, paragraph 3;

d. The case is not of sufficient gravity to justify further action by the Court.

In order to determine unwillingness in a particular case, the Court shall
consider, having regard to the principles of due process recognized by
international law, whether one or more of the following exist, as applicable :

a. The proceedings were or are being undertaken or the national decision was
made for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court referred to in
article 5;

b. There has been an unjustified delay in the proceedings which in the
circumstances is inconsistent with an intent to bring the person concerned
to justice ;

c. The proceedings were not or are not being conducted independently or

impartially, and they were or are being conducted in a manner which, in

Daniel Benoliel and Ronen Perry, "Israel, Palestine and the ICC", 32 Michigan Journal of

International Law 73 (2010)
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the circumstances, is inconsistent with an intent to bring the person

concerned to justice.
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91. The actual operation of Israel's military investigations system raises concern in
the present context. Specifically, the Committee concludes that the dual role of
the Military Advocate General (MAG) to provide legal advice to IDF with
respect to the planning and execution of “Operation Cast Lead” and to conduct
all prosecutions of alleged misconduct by IDF soldiers during the operations in
Gaza raises a conflict of interest, given the Fact-Finding Mission’s allegation
that those who designed, planned, ordered and oversaw the operation were

complicit in IHL and IHRL violations. This bears on whether the MAG can be

.107

.108

.109

.110
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truly impartial — and, equally important, be seen to be truly impartial — in
investigating these serious allegations.

95. Similarly, there is no indication that Israel has opened investigations into the
actions of those who designed, planned, ordered and oversaw “Operation Cast
Lead”. The FFM report contained serious allegations that officials at the
highest levels were complicit in violations of IHL and IHRL. Israel has not
met its duty to investigate this charge. The Committee observes that the
military justice system would not be the appropriate mechanism to undertake

such an investigation, given the military’s inherent conflict of interest
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