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Introduction

Hanoch Dagan, Yedidia Z. Stern,
and Shahar Lifshitz

The role of religion in the human rights discourse is elusive. On the one hand,
historically, the human rights discourse developed in many instances on a religious
platform while using decidedly religious rhetoric and arguments. As a result,
religious values, such as the creation of humans in the image of God, play—to
this day—an important role in secular liberal thinking and in the human rights
discourse, while different facets of human rights are encompassed in the contents of
various religions. On the other hand, in many countries around the world, religion,
both in terms of its content (that is, its distinct value and normative choices) and
in terms of its methods of organization (hamely religious, social, and political
institutions that promote the religious message and practice), is perceived as one
of the most significant threats to the liberal identity of countries and individuals.
Beyond the negative sentiment and the pragmatic threat that liberals at times
experience toward different religions, parts of the liberal intellectual tradition and
human rights discourse on topics of freedom of religion, freedom from religion,
and the injunction of non-establishment seems to consider religion as a threat to
the liberal world and its dedication to human rights.

Yet, even if in many contexts religion and liberalism, or more specifically,
religion and human rights, are perceived in public and intellectual discourse
as foes, one must bear in mind that the identity of many people in our world is
composed simultaneously of their religious or traditionalist identity as well as
from their liberal identity and their dedication to human rights. The State of Israel
may serve as an example of this. Israel has a dual identity: it is a member of
the family of democratic nations, whose culture is Western and liberal, while it
is also a unique country, the nation state of the Jewish people. The influence of
both aspects—the universal and the particular—is highly noticeable on the various
levels of the Israeli public space: social, educational, cultural, political, legal, and
media areas. Elliptical existence, in the shadow of the two foci, is characterized by
a climate of cultural dichotomy, which is a basic trait of the national life for many
Jews in our generation. The dichotomy between Western culture and traditional
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Jewish culture is expressed, for example, in the definition of the State of Israel, in
the Basic Laws passed in 1992, as “Jewish and democratic.” The broad acceptance
of this definition in both the legal and the general Israeli discourse manifests its
correspondence with the way the vast majority of Israel’s Jewish citizens identify
themselves: they consider Israeli sovereignty as concomitantly encompassing a
dual obligation to both facets of identity—the liberal-democratic on the one side,
and the national-cultural on the other. Yet, although studies demonstrate that most
of the Jews in Israel are interested in a dual democratic-Jewish identity, the practical
meaning of this issue remains unsolved. As a result, at times Israeli Jews are forced
to choose between the two focal points in their personality instead of allowing the
two of them to enrich and produce a fuller personal and social identity.

This book grapples with these universal challenges while using (in some of
its chapters) the Israeli example as a particularly interesting test case. The book
offers a comprehensive and pluralist perspective on the complex interactions
between human rights and Judaism (and religion more generally), and offers
a platform for a dynamic dialogue between the two discourses. As part of the
static discussion, the various issues concerning human rights doctrine and the
corresponding Jewish discourse are explored through case studies that compare
and contrast cases in which there is a conceptual and practical affinity between
the two discourses to cases in which there is a clear divergence. Alongside the
static method, other chapters in the book engage a more dynamic methodology
as well. Authors of these chapters explore questions regarding the patterns of
activity, development, and interpretation that religion and the liberal world can
employ in order to incorporate one another substantially. A substantial dialogue,
or a valuable encounter, has the potential to influence both of its participants.
Therefore, this book demonstrates the potential of the liberal principles expressed
in the human rights doctrine to influence religious thought. Conversely, it exposes
potential religious influence on liberal thought.

* * %

With these aims in mind Religion and Human Rights Discourse is divided into
four parts. The first part, Freedom of Religion and Freedom from Religion,
addresses some foundational questions regarding religion as the beneficiary of the
human rights discourse and as a potential justification for limiting human rights.
The focal questions raised in this context are: (a) Does religion deserve a distinct,
heightened protection as compared to freedom of conscience?; (b) What “price”
must religion pay in order for freedom of religion to be invoked as a human right?;
(c) When, if at all, is it legitimate for the state to incorporate into its laws religious
practices (in matters such as marriage and divorce)?; and (d) What should the
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proper attitude of a liberal state be toward religious communities that violate the
human rights of its members?

Part One begins with Christopher Eisgruber and Lawrence Sager’s “Equal
Membership, Religious Freedom, and the Idea of a Homeland.” Many conceptions
of religious freedom (including these authors’ previous work) incorporate
principles requiring that states provide equal rights and status to people of different
faiths and ethnicities. Such conceptions appear inconsistent with the practice of
any state that privileges a specific relationship to religion—such as, for example,
Israel’s commitment to being a Jewish state or France’s commitment to a secular
national identity. In this article, Eisgruber and Sager examine whether the idea
of a homeland provides a way to reconcile a limited set of ethnic or cultural
preferences with the demands of a robust equality principle. They elaborate on
the idea of a homeland as promising not only a secure refuge but also a cultural
community. They also suggest how equality principles generate limitations on
what a homeland may offer its people and obligations that a homeland must
honor with regard to its minority residents. They use this account of equality
and the idea of a homeland to analyze human rights controversies in Israel.
More broadly, Eisgruber and Sager develop a preliminary taxonomy of equality-
respecting regimes—using as examples idealized forms of America’s liberal
pluralism, Israel’s Jewish state, and France’s robust commitment to secularity—
with the hope of explaining why general principles of religious freedom may
apply differently to different polities.

In his “Religion in Politics: Rawls and Habermas on Deliberation and
Justification,” Menachem Mautner explores two distinct concepts that are relevant
to our understanding of political “deliberation” and “justification.” Mautner
argues that John Rawls’s discussion of “public reason” in Political Liberalism
fails to adequately distinguish between the two concepts. Following that failure,
a series of writers have understood Rawls to mean that his concept of public
reason amounts to the exclusion of religious discourse from political deliberation.
Mautner claims that Rawls’s concept of public reason has to do with justification,
rather than with deliberation, and in any event, drawing on Habermas, Waldron,
and other writers, he concludes that religious discourse should play an important
role in political deliberation.

Kenneth Marcus’s “Three Conceptions of Religious Freedom” examines
the similarities, differences, and substantive ramifications among individualist,
institutional, and ethno-religious approaches to religious freedom in American
legal and political thought. In the American constitutional discourse, two
conflicting ideas of religious freedom have enjoyed prominence since the colonial
era. The first, the dominant Protestant-inspired notion, defends the right of
individual conscience against governmental infringement. By contrast, a second
conception, more closely associated with Catholic interests and ideology, has
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supported the prerogatives of religious institutions as against either individuals
or the state. There is, however, a third approach, equally important to American
law although more closely associated with Equal Protection jurisprudence, which
concerns the protections that members of ethno-religious groups require from
discrimination or animus based on such group membership. The need for this
approach arises from the existence of non-Christian groups, such as Jews and Sikhs,
who face forms of religious discrimination that are different in character from
those that primarily concern Protestants and Catholics. This chapter argues that a
complete account of religious freedom must fully address individual, institutional,
and ethno-religious rights. It further claims that standards for assessing religious
interests must be formulated in a way that respects the fundamentally different
conceptions that faith traditions have of the concept of freedom.

In “Political Liberalism, Religious Liberty, and Religious Establishment”
Richard Arneson asks whether a just state should have a religious establishment.
In such a regime, either some state policies are justifiable, if at all, only by appeal
to religious doctrines, or the state promotes some religious doctrines, or their
adherents, over others (or both). A religious establishment might be nonsectarian,
promoting bland doctrines or favoring the religious over the nonreligious. Religious
establishment is a common practice in modern democracies. According to some
political theorists, the just state must be neutral with respect to all controversial
ways of life and conceptions of the good including religious lifestyles and notions.
The neutral state adopts only policies that none can reasonably reject and refrains
from promoting some controversial ways of life and conceptions of the good over
others. This chapter argues against the comprehensive state neutrality doctrine
and also against the idea that religious establishment might be just.

The last article in Part One, Avihay Dorfman’s “Freedom from Religion,”
discusses the theoretical and doctrinal questions pertaining to the possible unity
of the Free Exercise and the Establishment Clauses—and freedom of religion
and freedom from religion, more generally—in the light of the republican
ideal of political legitimation. Dorfman takes particular issue with a familiar
argument according to which freedom-of-religion and freedom-from-religion are
conceptually and normatively distinct. He seeks to refute this argument, showing
that these two forms of freedom are, in fact, surface manifestations of a similar
political ideal of democratic self-governance; the Free Exercise clause protects
freedom of religion, whereas the Establishment clause protects freedom from
religion. Dorfman further demonstrates the doctrinal implications of the argument
to the contemporary freedom from religion jurisprudence of the U.S. Supreme
Court, seeking to offer a unified theory of the two clauses that could underwrite
sectarian toleration among free and equal citizens of a democratic order.
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* * *

The current human rights tradition is (at least according to the conventional
wisdom) a product of the Enlightenment. And yet, many religious tenets cohere
with important human rights prescriptions; religion arguably served throughout
history as a significant source of human rights (or natural rights, as they were
called). The second part of the book, Religion as a Source of Human Rights,
addresses this aspect of the relationship of religion and human rights. And here
too, religion’s role is beset with difficulties, notably: (a) How transferable are
religious prescriptions to a humanistic discourse?; and (b) What “price” must the
human rights discourse pay to recruit religion to its cause?

We begin Part Two with Christopher McCrudden’s “Reva Siegel and the Role
of Religion in Constructing the Meaning of ‘Human Dignity’,” which indeed
addresses the well-recognized role that organized religions have played in the
post-World War Il development of international human rights protections. One of
the problematic aspects of this protection is the extent to which there appears to be
disagreement over the basic question of the underpinning of these human rights.
Increasingly, “human dignity” has been drawn on to fulfill this role. But “human
dignity” is a concept with strong resonances in political, philosophical, legal, and
theological understandings of human rights. McCrudden’s chapter explores the
religious understanding of “human dignity” and the role, if any, it plays in the
development of legal interpretation of human rights.

In “The Glory of God and Human Dignity: Between Dialogue and Dialectics”
Itzhak Brand explores the ambiguity of the religious stance on the human right to
dignity. On the one hand, theology reinforces this right by codifying it as a halakhic
principle. On the other hand, religious law is not prepared to grant humanity the
upper hand as a rival to God, as it were. The talmudic attempt to characterize the
halakhic status, as well as the definitions of “human dignity” and “respect for
God,” lead Brand to two main conclusions: first, “human dignity”” and “respect for
God” are two contrasting values that are in dynamic competition. Second, there
is an attempt to diffuse the tension and show how the two values complement
each other. Thus he concludes that the relationship between these values is one
of simultaneous harmony and friction: harmony, because the ultimate source
of human dignity is God’s glory; friction, because human dignity seeks to take
precedence over His glory. Religion serves a dual and dialectical role vis-a-vis
the right to respect: it buttresses and strengthens this right on the one hand, yet
weakens and curbs it on the other hand.

Izhak Englard’s “Law and Morality in the Jewish Tradition” is divided in two
major parts: The first part is of a methodological nature. It defines the notions
of “law” and “morality,” establishes their distinctive features, and clarifies their
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mutual relationship and interaction. At the basis of the approach to law and
morality lies the positivist-normative theory of Hans Kelsen, which in the author’s
view is the most successful endeavor to establish objective distinctive criteria
for these two normative orders. The second part is dedicated to the problem of
the clash between law and morality in the Jewish tradition. This part describes
the fact that inside the religious order one finds “legal” norms—enforced by
physical force—and mere “moral” norms subjected to other social or transcendent
sanctions; it also mentions the sources that deal with a clash in the believer’s
conscience between a divine order and his or her personal morality. Englard further
deals with the relationship between law and equity, the influence of a halakhic
authority’s subjective ethical notions on his halakhic ruling, and the requirement
of a heteronomous motivation in the fulfillment of a religious precept. Finally,
this chapter analyzes the reaction of Judaism to the challenge of universal ethical
values and to Kant’s concept of (ethical) religion.

Haim Shapira’s article, “The Right to Political Participation in Jewish
Tradition: Contribution and Challenges,” explores the development of the
principle of majority rule in the Jewish tradition. Originating in the Talmudic
period, this principle was fully developed by the high Middle Ages; since then
it has become a cornerstone of the Jewish political theory and practice. Shapira
argues that this status may explain the acceptance of democratic principles
among Jews in modern times and especially in the State of Israel. The social
and political conditions of Israel in its early years could not ensure the creation
and maintenance of a stable democracy. The fact that democratic principles are
rooted deeply in the Jewish tradition, Shapira argues, has made and continues to
make an important contribution to the development of Israel’s democracy. But
as Shapira further demonstrates, the right for political participation in its Jewish
rendition is not fully compatible with its form in democratic countries. The main
deficiency is the lack of consistent commitment to the principle of equality for all
members of the community or for all citizens of the state. The main reason for this
deficiency is hidden in the transition from community to a state, which was not
fully acknowledged by halakhic authorities. This challenge is not insurmountable,
however: some halakhic authorities overcame it, proving the feasibility and
viability of employing creative interpretations of the ancient tradition.

The last chapter of Part Two is Gili Zivan’s “‘Have you murdered and also
taken possession?’ (I Kings 21:19) On the Gains and Losses of Basing Human
Rights Discourse on the Bible.” Zivan explores three approaches to understanding
the relationship between human rights discourse and the Bible. The first approach
completely separates the Bible’s religious contents from the ethical and humanistic
contents of human rights discourse, and is unwilling to ground one in the other. The
second approach reduces the Bible to its humanistic values alone, thus neutralizing
its religious and theological foundation. These two approaches fail to adequately
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take into account the Bible’s complex nature and the important educational and
social challenge that underlies the attempt to ground modern secular positions
in religious values. In the light of these criticisms, the third approach suggests
grounding human rights discourse in the Bible out of both educational and
interpretive motives. This approach does not ignore the difficulties that arise from
such a comprehensive attempt; rather, it suggests ways of grappling with the verses
that may seem to contradict the principles of the human rights discourse based on
both the Jewish interpretive tradition throughout its generations and on modern
hermeneutics.

* *x *

After laying these theoretical foundations, we turn, in Part Three, to address
Religion and Human Rights on the Ground. This part enriches the analysis with
some robust contextual data and intriguing case studies that may serve both as a
reality-check and as fertile ground for examining some of the more abstract theses
offered in this book.

Jonathan Fox and Yasemin Akbaba’s chapter, “Religious Discrimination in the
European Union and Western Democracies, 1990-2008,” explores the variation
in the treatment of religious minorities in the West using a special version of the
Religion and State—Mlinorities round 2 (RAS2-M) dataset. The extent and causes
of religious discrimination against 113 religious minorities in 36 democracies in
the European Union (EU) and the West from 1990 to 2008 are analyzed in three
stages. This chapter examines the mean levels of religious discrimination on a
yearly basis. It further inspects the extent of each of the 29 specific categories
of religious discrimination. Finally, the authors look at the causes of religious
discrimination, using OLS multiple regressions for 1990, 1996, 2002, and 2008
in order to assess whether the relationships found in the bivariate analysis are
present and consistent over time. The analysis compares theories related to the
securitization of Islam in the West and the defense of culture argument. Fox and
Akbaba conclude that Muslim and Christian minorities suffer from the highest
levels of discrimination in the EU and in Western democracies. Not surprisingly,
states with high levels of religious legislation—indicating that they strongly
support religion—are also associated with high levels of religious discrimination.
The findings demonstrate that both theories explain aspects of the changes over
time in religious discrimination in the EU and in Western Democracies.

The next chapter is Micha’el Tanchum’s case study, “On the Legal and
Constitutional Establishment of Islamist Extremism in Indonesia: Implications for
Human Rights and Civil Society in Emerging Muslim Democracies.” Tanchum
studies the ongoing legal and constitutional developments in Indonesia from 2002
to 2011, particularly the democratic government’s responses to Sunni sectarian
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challenges by Islamist extremists who attempt to constrain the definition of Islam,
undermine the discourse on human rights, and deny Muslims the freedom to
practice Islam according to their own beliefs. Through its analysis of how Sunni
Islamist extremism has been able to create structures of political opportunity to
constrain an individual’s right to practice Islam, the chapter highlights the central
importance of a national discourse of intra-religious accommodation to establish
a foundation for the development of religious liberty and civil society in newly
democratizing Muslim societies.

In another case study, “The Tension between Religious Freedom and Noise
Law: The Call to Prayer in a Multicultural Society,” Alison Dundes Renteln
analyzes the difficulties members of religious minorities experience when public
policies appear to prohibit their religious practices. This chapter takes stock of the
main arguments for and against making exceptions for religious minorities from
such general policies as part of a theory of maximum cultural accommodation.
It then focuses on controversies in which advocates request exemptions from
environmental laws, analyzing in particular the extent to which religious merits
exemptions from noise ordinances. While regulating excessive levels of noise is
ostensibly a legitimate governmental objective, environmental policies may be
enforced in ways that constitute a substantial interference with religious life. This
analysis of the interrelationship of environmental law and religious freedom has
implications for the resolution of disputes in countries such as Switzerland and the
United States where Jewish and Muslim communities have encountered hostility
to their efforts to worship in accordance with their religious laws. Ultimately,
Renteln asks whether compromises can be found that guarantee the right to
religious freedom without undermining nuisance laws.

Ronit Irshai’s “Judaism, Gender, and Human Rights: The Case of Orthodox
Feminism” explores whether religious perceptions can serve as a source for human
rights or as a source to deny them. Using the case study of women’s rights in
Judaism, Irshai claims that a religion operating under the presumption that people
must sacrifice their moral intuitions in order to be considered servants of God,
together with a strong essentialist ideology, can result in the violation of human
rights. She demonstrates that both essentialism and the prevailing “sacrificial
imperative” in contemporary Judaism can circumvent the Aristotelian definition
of equality, resulting in the violation of women’s rights. Since, according to
the Aristotelian principle, equal treatment means “different treatment for the
different,” this obscures how this kind of religious ideology indeed discriminates
against women.

In our last case study, “Religious Exceptionalism and Human Rights,”
Laura Underkuffler challenges the notion that religion and human rights are
complimentary ideas, because human rights include all of those human capacities
and freedoms that are essential to human existence—including freedom of religion.
Freedom of religion, asserted as a human right by one person, might involve—as
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its consequence or even its object—the denial of others” human rights. When this
occurs, the simple identity of religion and human rights breaks down, and the
two are, instead, severe antagonists. This chapter explores the issues involved in
religion/human rights antagonism in the context of a particularly heated current
controversy: the claim that freedom of religion entitles an individual or group
to discriminate against gay, leshian, or transgender individuals on religious
grounds. Where protection for gay, lesbian, and transgender individuals is an
accepted societal norm, this claim is essentially a claim for religious exemption
from certain civil rights laws. Underkuffler argues that whatever the merits of
the general idea of exemption for religious exercise might be, it cannot extend to
protections afforded by civil rights laws.

* * x

Finally, the last part of the book focuses On the Possibility of a Dialogue. This part
explores the interrelationships between the diverse roles of religion in the human
rights discourse and the potential effects of their interaction. This theme opens up
an even broader question, namely: What is the appropriate discursive framework
for a dialogue between a religious tradition and the human rights tradition.

We begin with Avinoam Rosenak, Alick Isaacs, and Sharon Leshem-Zinger’s
article “From Duties to Rights.” This chapter addresses itself to the common
ground of this book and to its political and cultural assumptions, and sets forth an
innovative alternative. Our book assumes that there is a power struggle between
“the State” and “religion” as a political institution. In this view we are grappling
between two political systems, each of which acknowledges the other’s valid
existence only under strict conditions, which reflect their mutual suspicion. This
chapter points to the violent dimension underlying this perspective. Though it
may be possible to justify the necessity of the political framework, with all its
failings and violent inclinations, the chapter presents a competing framework.
This framework arises from a mode of discussion based on Jewish texts, which
points to various sources that have serious reservations about the use of violence
in the name of religion. This chapter refers to sources from the Bible, Talmud,
Kabbalah, and philosophy. It points to the religious and theological problem with
the political dimension and then indicates that an alternative can be found in
Judaism, which is here described as an open political structure. In this context we
can rethink the basis of human rights in new cultural contexts. These reflections
are part of the “Talking Peace” project, which seeks to sketch Jewish political
theory, which can be different from commonly accepted political discourse that
seems to have many obvious advantages but exacts a high price.

Next comes Shai Lavi’s “Human Rights and Secularism: Arendt, Asad, and
Milbank as Critics of the Secular Foundations of Human Rights.” Lavi begins
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with the observation that human rights terminology has gained, in recent years,
surprising popularity outside the liberal West and has become synonymous with
justice in the international political arena. The growing universality of the human
rights discourse may be read as a clear sign of its success, but may equally suggest
that the concept has been watered down and that its unique historic origins and
philosophical commitments have been forgotten. The growing prevalence of
human rights discourse among mainstream religious leaders as well as so-called
fundamentalists may be taken as further evidence of this development. This
chapter lays out the secularist presuppositions of human rights. Secularism is here
understood less as a matter of belief (or its absence), and more as a set of practices;
less as concerning the divine and supernatural (or its absence), and more as an
attunement toward the natural world. Specifically, following Hannah Arendt,
Talal Asad, and Luc Boltansky, Lavi’s interest lies in the emergence of empathy
with distant suffering as constituting the secularist origins of human rights. Once
the secularist foundations of human rights are excavated, the final aim of this
chapter is to think critically of these foundations, and ask what, if anything, can be
learned once we take into account their historical and philosophical particularity,
rather than their universality.

Along the lines of these two chapters, Suzanne Last Stone discusses in
“Religion and Human Rights: Babel or Translation, Conflict or Convergence?”
the challenge of squaring a global rights-based civilizational discourse with the
local cultural reasoning of religion in general and Judaism in particular. Several of
the discursive challenges are obvious: How does one bridge between a discourse
of duties and one of rights? How does one bridge between a discourse dependent
on viewing the individual as autonomous rather than heteronomous? Other
discursive challenges have been less commented upon. The following two are
treated in this chapter: First, the incontrovertible or absolute nature of human
rights blurs the division between secular morality based on unaided reason and
the realm of the sacrosanct, inviolable, or sacred occupied by religion. Does this
create a basis for a common language of sanctity or does this lead, instead, to
even more divisiveness, as adherents of religion perceive human rights discourse
as imputing sanctity where it does not belong? Second, the discourse of human
rights, with its close connection to the Kantian notion that we should treat others
always as “ends,” detaches human rights from the concept of just deserts. The
human being possesses rights by virtue of being human alone. Stone argues that
those thinkers within the halakhic tradition who have most advanced a discourse
of human rights, such as Halevy, draw on a distinct tradition within Jewish legal
thought that conceives of duties owed to others as conditioned on reciprocity.
Finally, the chapter discusses whether religious and specifically Jewish religious
discourse also can make a distinct contribution of its own to the discourse of
human rights—at the level of discourse. We are caught within a paradox when
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we argue for the universality of human rights as we do so necessarily from within
the particularity of a specific language, culture, and ethical idiom. Does Judaism
provide a resource for dealing with this paradox, given its complex discourse of
universalism and particularism?

Part Four and the book as a whole concludes with Leora Batnitzky’s “From
Collectivity to Individuality: The Shared Trajectories of Modern Concepts of
‘Religion’ and ‘Human Rights.”” This chapter argues that the question of the role
of religion in the human rights discourse often reifies the categories of “religion”
and “human rights” because the question itself does not adequately account for the
fact that both categories are particularly modern inventions. These categories share
a conceptual and historical trajectory that moves from a focus on the collective to
the individual. While this analysis has important theoretical implications for how
we might understand the modern categories of “religion” and “human rights,” it
also has implications for appreciating some of the practical tensions that play out
in some contemporary legal systems, especially those that seem to accommodate
a kind of legal pluralism. To explore some of these tensions, the chapter turns to
a comparative analysis of the status of personal laws in Israel and India, as they
do and do not cohere with contemporaneous notions of religion and human rights.

* k* *

The papers in this volume are the products of the inaugural international
conference of the project “Human Rights and Judaism,” conducted by the
Israel Democracy Institute in Jerusalem. The project studied various aspects of
the relationships between religious, national, social, and cultural particularistic
traditions, on the one hand, and universal liberal thought, on the other. In addition
to the project’s general aspect, of which this book is one manifestation, its main
goal is to consider the parameters of the encounter between Jewish tradition and
the doctrine of human rights.

The project assesses what Judaism, in its broadest sense, has to say about
fundamental liberal rights such as liberty, dignity, welfare, equality, and freedom
of expression. At the same time, it examines the unique set of rights and obligations
offered by the Jewish worldview, and explores their relevance to sovereign life
in the Jewish nation-state. This two-way approach exposes areas of overlap and
consensus among important parts of the liberal and Jewish lexicons, and highlights
areas of divergence between the two traditions in a way that enables each to be
informed and enriched by the other. This issue is critical for the State of Israel,
which exists in a constant state of tension between its universal character, as a
“democratic state,” and its particular character, as a “Jewish state.”

Many critics see an irresolvable contradiction between Israel’s twin identities,
and increasingly call for the adoption of one definition or the other. These critics
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believe that Israel must either abandon its pretense of democracy and erect an
authoritarian state of the Jews, or abolish the Jewish character of the state and
reinvent itself as a multi-ethnic, supra-national democracy—a post-modern “state
of its citizens.” Either alternative would carry serious consequences for the future
of Israel and of the Jewish people. IDI’s Human Rights and Judaism Project is
designed to produce the normative grounding that will enable the intellectual
leadership of this generation to foster a strong sense of solidarity with Israel as
both a vibrant democracy and as the national homeland of the Jewish people.
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Equal Membership, Religious
Freedom, and the Idea of a
Homeland

Christopher L. Eisgruber
and Lawrence G. Sager

1. Introduction

Religion figures in human rights discourse in two seemingly contradictory ways. On
the one hand, religion is the locus of passionate human concerns and commitments
that differ among groups and individuals, and that, historically, have been the
object of indifference or even hostility across the lines of difference. The resulting
injustices of religious persecution or discrimination call for remedy, ultimately in
the name of equality; and those calls are staples of modern human rights. On the
other hand, religion is sometimes invoked in an effort to justify actions that seem
inconsistent with human rights, especially rights based on norms of equality. The
favored treatment of men over women; of heterosexuals over homosexuals; or of
majority religionists over minority religionists or secularly-oriented members of
the relevant community are familiar examples of prima facie injustices that the
advocates of some religions claim are consistent with—and indeed, demanded
by—ijustice in the name of making space for the needs of religion. In this essay
we examine an issue at the intersection, or possibly the site of collision, of these
two opposing threads of modern human rights analysis: How, if at all, can a polity
respect the demands of equality and also maintain a distinctive commitment to the
needs of a people defined partly by race, ethnicity, culture, or religion?

The question is both difficult and important. Most conceptions of religious
freedom incorporate principles requiring that states provide equal rights and status
to people of different faiths and ethnicities. In our own work, centered on religious

*  For helpful comments and discussions on drafts of this paper, we thank Ronen Avraham,
Oren Bracha, Joey Fishkin, Cary Franklin, Melissa Lane, Nadov Shoked, Larry Temkin,
and participants in the University of Colorado Law School faculty workshop, the
University Center for Human Values undergraduate forum at Princeton University, the
Israel Democracy Institute’s conference on Religion in the Discourse of Human Rights,
and the American Law and Religion Roundtable.
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freedom in the United States’ constitutional experience, equality has been the
dominating theme; we have been critical of views that call for the privileging or the
disabling of groups or enterprises on the grounds that they are or are not religious.
To that end, we have argued that elements of our constitutional tradition that may
appear to embrace the privileging or disabling of religion should be understood
or reshaped as elements of an equality-based jurisprudence of religious liberty.
The apparent tension between equality and the preferred or dispreferred treatment
of religion in the United States dissolves, we argue, if the enduring elements of
American constitutional practice are appropriately understood.*

In this essay, we expand our gaze to embrace the circumstances, experience,
and commitments of other nations. And in this essay, we take up national practices
that seem harder to square with the demands of equality. In particular, we consider
Israel’s foundational commitment to be a Jewish state and France’s efforts to
maintain a secular public culture, as prominent instances of states that appear to
favor some communities over others, communities that seem defined at least in
part by their relationship to religion.

Our goal is to offer a sympathetic understanding of such national practices; an
understanding, that is, which reconciles at least the essence of these practices with
the demands of equality. Equality, after all, is central to human rights analysis, and
sits at the heart of most accounts of justice. Equality is also foundational to both
Israel’s and France’s announced self-understandings. That fact helps to connect
our analysis to the internal constitutional debates within those polities—but, in
our view, the equality principles that we discuss in this paper are requirements of
justice and are binding upon all governments, whether they have endorsed them
or not.

Key to our thoughts is the idea of a homeland as a means of reconciling a
limited set of ethnic or cultural preferences with the demands of a robust equality
principle. A homeland, on our account, is a space where a people can enjoy both
secure refuge and cultural community. So understood, the maintenance of a
homeland is a laudable national objective that can permit a people to flourish;
under at least some circumstances, it actually promotes equality. But the project of
maintaining a homeland does not excuse a polity from the obligations of inclusion
and fair treatment of all those within its borders and purview. To the contrary, the
goal of a homeland is dangerously conducive to patent injustice, and requires
a homeland-centered state to be especially vigilant, to bend over backwards to
assure inclusion and fair treatment.

1  Christopher L. Eisgruber and Lawrence G. Sager, Religious Freedom and the Constitution
(Cambridge, MA: Harvard University Press, 2007).
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Once we have this account of the fraught relationship between equality and
homeland in hand, we will undertake in turn to analyze human rights controversies
in both Israel and France.

2. Homeland and Equal Membership

Israel raises in acute form the questions that concern us in this paper. The Israeli
declaration of statehood both announces that Israel will be a “Jewish state” and
promises that the new polity “will ensure complete equality of social and political
rights to all its inhabitants irrespective of religion, race, or sex; it will guarantee
freedom of religion, conscience, language, education, and culture; it will
safeguard the Holy Places of all religions; and it will be faithful to the principles
of the Charter of the United Nations.”? Israel’s commitment to “complete equality
of social and political rights” is, as a purely textual matter, an unusually strong
statement of equality principles. It is more affirmative and unambiguous, for
example, than the American Constitution’s equal protection clause.

Israel’s politics and history underscore the difficulty of maintaining the twin
commitments to create a Jewish state and to uphold equality. Israel’s treatment
of non-Jews provokes intense concern from the human rights community (inside
Israel as well as outside of it), and Israel’s Orthodox Jewish minority enjoys legal
authority and privileges that seem—to many Jewish Israelis as well as to most
outsiders—arbitrary and inconsistent with basic norms of equality and religious
freedom.

The human rights questions confronting Israel are specific manifestations or
symptoms of a more general problem intrinsic to any notion of a homeland. The
idea that a polity is a homeland for one particular people seems on its face to imply
that other people do not belong there, or at least do not belong in the same way
or to the same degree as do those who claim it as their homeland. Throughout
history, notions of “homeland” or, more broadly, of ethnic priority have licensed
all sorts of mischief and injustice, ranging from official indifference and petty
insults to persistent discrimination to horrific episodes of ethnic cleansing.

Yet, if Israel’s current predicament manifests the tension between equality
and the idea of a Jewish state, the circumstances of Israel’s founding suggest why
the creation of an ethno-religious homeland might be not only consistent with
but conducive to respect for equality. In the twentieth century and for centuries
preceding it, Jewish minorities were cruelly oppressed and sometimes massacred.
Unlike some other minorities, they had no homeland that would accept them as

2 The Declaration of the Establishment of the State of Israel (1948), official translation
available at http://www.knesset.gov.il/docs/eng/megilat_eng.htm. (accessed April 17, 2013).
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refugees. During the Holocaust, the United States and other nations refused to
provide asylum for Europe’s Jews and thereby allowed the murder of many who
would otherwise have survived. Zionists sought to redress these injustices. They
invoked equality principles to justify their quest: other people have homelands, so
the Jewish people deserved one, too.

The Zionists hoped that Israel would provide refuge from persecution. Jews
would no longer be forced to live as outsiders in someone else’s country, and
Jewish minorities around the world would have a place to go when the surrounding
society turned hostile. The Zionist project, though, aimed at much more than
mere refuge, and as we use the concept of homeland here, it goes beyond refuge
and hence beyond immigration policy. A homeland offers people what we might
call “the comforts of recognition”—a place where their values, commitments,
and traditions are familiar and shared by many.® Chaim Gans, whose elegant and
compelling book also invokes the concept of a homeland to analyze the moral
foundations of the Israeli national project, says that a homeland “requires the
existence of a . . . community in numbers that would enable the members of
that community to live most aspects of their lives, including their economic and
political lives, within the framework of that culture.” In our view, a homeland
provides, in a word, a secure home for a people.®

3 Several political theorists have used the concept of “recognition” to discuss cultural rights.
For example, Alan Patten uses “recognition” to describe accommodations that meet two
conditions: the accommodation must be customized or tailored to fit a certain conception of
the good (or certain cultural practices), and the conception of the good (or cultural practices)
must be identity-related. Alan Patten, “Equal Recognition: The Moral Foundations
of Minority Cultural Rights” (typescript, 2012), 280-281; see also Patten, “Equality of
Recognition and the Liberal Theory of Citizenship,” in The Demands of Citizenship, ed.
Catriona McKinnon and lain Hampshire-Monk (London: Continuum, 2001), 193, 197.
Patten’s definition is one among many conceptions of “recognition” that are consistent with
the broad version of the concept that we invoke: we mean by it to allude generally to a
political environment that provides a supportive foundation for a set of cultural practices.

4 Chaim Gans, A Just Zionism: On the Morality of the Jewish State (New York: Oxford
University Press, 2008), 115.

5 Like us, Gans argues both that homeland states may be legitimate and that they must
respect demanding equality norms. We admire his book and have learned a great deal from
it. There are many parallels between his approach and ours, and we note some of these
similarities in the pages that follow. There are also differences. For example, Gans links
individual well-being more strongly to cultural identification and membership than we
are inclined to do (see, for instance, Gans, A Just Zionism [above n. 5], 18); he therefore
argues for a right of homeland peoples to self-determination at either a state or sub-state
level (ibid., 60-63, 123), whereas we defend the moral permissibility of certain kinds of
homeland states.
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The preferential characteristics of the Jewish homeland (or any other
ethnicity’s homeland) might thus be equality-promoting when evaluated as one
component of a complex, differentiated system or collection of homelands and
pluralist democracies, but threatening to equality principles when evaluated
from the standpoint of domestic political justice. The latter set of problems
can be severe. Attaching legal status to group affiliation, through the concept
of a homeland or otherwise, poses serious risks. Perhaps urgent necessity will
sometimes justify political actors in taking or condoning such risks, as we believe
it did at the moment of Israel’s founding. But why not insist that any such state
aspire eventually to become not an ethnically specific homeland but a pluralist
constitutional democracy? Why accept the risk of violent conflict—and the near-
certainty of discrimination—entailed by constituting a state with a specific ethnic
identity?

One line of response to these questions is pragmatic and concedes that an
ethnically defined homeland is at best a defensible compromise. On this account
a pluralist constitutional democracy simply is not possible in Israel now, given
the facts of the Israeli-Palestinian conflict, and the radiant consequences of that
conflict in the Middle East more generally. The fundamentals of the Israeli state,
and in particular its self-proclaimed identity as a Jewish state are artifacts, in
effect, of a hard-won state of transitional justice. Perhaps—nbut if that is all that
can be said in Israel’s defense, it is a way of saying that we should hope that the
Jewish state eventually gives way to a pluralist and fully multi-national successor
(and, if so, Israeli statesmen and constitutionalists should have this goal in mind
when they make fundamental decisions about the polity’s future).®

Our project in this essay is to offer a deeper, more durable means of bringing
the idea of a homeland—in this instance, a Jewish homeland—into repose
with a commitment to what we have elsewhere called “equal membership.”
Equal membership requires that a state accord equal status to all persons
within its jurisdiction without regard to their race, ethnicity, religion, or other
fundamental aspects of their identities. In the sensitive and vulnerable context
of religion, equal membership insists that no members of a political community
ought to be devalued on account of the spiritual foundations of their important

6 It is possible that specific aspects of present-day Israel might be justifiable on the basis of
(and only on the basis of) transient, pragmatic considerations, even if there is a principled
justification for a Jewish state. Gans, for example, makes that argument with regard to
hegemonic Jewish control of the Israeli military: he maintains that the history of the
[sraeli-Palestinian conflict justifies such control for the time being, but that Israel has an
urgent moral obligation to pursue circumstances in which that hegemony would no longer
defensible. See Gans, A Just Zionism (above n. 4), 79-80, 146-47.
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commitments and projects.” In application to a pluralist democracy like the
United States, equal membership ruthlessly disqualifies partiality toward and
among religious commitments and practices, on the ground that such partiality
can only be explained as the valuing of some members of the pluralist community
over others, precisely on the basis of their spiritual commitments. Prominent
examples of religiously partial state behavior barred by equal membership are:
(1) The granting of exceptions from laws of more or less general application to
accommodate important secular interests and/or mainstream religious interests,
which are not made available to minority religious interests; (2) Government
sponsorship of rituals, expressions, monuments, and other symbolic behaviors
that have a social meaning denigrative of members of the community who hold
particular religious views (or views about religion); and (3) Public programs that
unfairly distribute benefits directly or indirectly through the delegation of public
functions to religious entities. In each of these contexts the state is treating the
important concerns and commitments of some of its members as more important
than those of other members, and the secular or specific religious impetus of these
diverse concerns and commitments is the gravamen of the state’s partiality. In
a pluralist democracy the only explanation for this favoring of some concerns
and commitments is the differential value placed on them by the state, and by
implication, placed on those who hold such concerns and commitments.

In prior work discussing principles of religious liberty in the United States,
we collected these observations under the rubric of equal regard, which we
described as the requirement that a state “attend to the deep minority religious
commitments of its citizens with the same regard that it brings to bear on other,
more mainstream concerns.”® We believe that the requirement of equal regard
applies not only to religion but also to other deep cultural commitments,® and we
believe that it is not special to the American constitutional system but applies with
comparable force in other pluralist constitutional democracies.

But here, we consider the possibility that under appropriate circumstances,
homeland states may be able to extend a limited form of partiality to the
homeland segment of their population without violating the basal principle of
equal membership. If this possibility exists, it is because homeland states, unlike
plural democracies, may have reasons for such partiality that (1) are themselves

7  Eisgruber and Sager, Religious Freedom (above n. 1), 52.

8 Ibid., 101-102.

9 Lawrence G. Sager, “The Free Exercise of Culture: Some Doubts and Distinctions,” in
Engaging Cultural Differences: the Multicultural Challenge in Liberal Democracies,
ed. Richard Shweder, Martha Minow, and Hazel Rose Markus (New York: Russell Sage
Foundation, 2002), 165-176.
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justice-regarding, possibly even equality-enhancing, and (2) do not depend upon
or reflect any devaluation of the status of minority members of their political
community. The argument that this may be so will occupy the lion’s share of our
analysis here.

In pursuing this argument on behalf of homeland states, it is useful at the outset
to consider just what sort of judgment one is making when assessing whether the
demands of equal membership are satisfied. Equal membership, along with human
rights and social and political rights more broadly, have in common a somewhat
paradoxical focus. They are a bit like the scientific study of “chaos,” which turns
out to be the search for and discovery of order; or the similar, reciprocally inverted
study of symmetry, which ferrets out asymmetries in our apparently symmetrical
world. Inquiries into, and claims that emanate from, the domain of political justice
generally are claims about the avoidance of acute injustices, not descriptions of
what a perfect world would be like.X® As such, they take many features of the world
in which we actually live as obdurate givens. This does not make them limp or
meaningless: indeed, few if any polities in the world fully satisfy the demands of
equal membership. Acute injustice is all too present, unfortunately. But focusing
on the imperative to avoid acute injustice does mean that the requirements of
political justice—equal membership included—are likely to embrace a diversity
of political arrangements. This characteristic of political justice is a virtue, as it
generates feasible claims for real world predicaments.

In an ideal world, every state might commit itself to respect the dignity and
the rights of all persons and minorities living within it. If ever any polity breached
that promise, every other state might offer hospitable refuge to the victims of
persecution and discrimination. Or, for that matter, the boundaries among states
might disappear, and a beneficent worldwide democracy of all peoples might
govern with scrupulous regard for the rights of all individuals and groups.
We obviously do not live in that idealized world. States exist, they sometimes
discriminate, and they often close their borders to asylum-seekers.

In the world that we inhabit, preferential institutions and practices may be
crucial elements for the achievement of equality and justice. Racially or ethnically
defined affinity groups, for example, may be indispensable advocates for racial
or ethnic equality.®* Likewise, ethnically specific national projects may, at least
potentially, contribute to a world order that is more just—and more respectful

10 See Lawrence G. Sager, Justice in Plainclothes (New Haven: Yale University Press, 2004),
138-139 (“In general, justice is concerned most clearly and centrally with avoiding various
nasty states of affairs—prominent failures to treat individuals and groups fairly”).

11 An argument of this kind is made in Amy Gutmann, Identity in Democracy (Princeton:
Princeton University Press, 2004).



32 | Christopher L. Eisgruber and Lawrence G. Sager

of equality—than it would otherwise be. And homelands may offer the ultimate
assurance of safe refuge to peoples who have reason to be otherwise unsure that
such refuge will be available in precisely those times when it is needed.

Nor is it clear that the world would in fact be a better place without national
borders and national identities. The case for national homelands is not confined to
claims that are at bottom defensive or reparative. There are affirmative values to
be invoked, values that lie in the broad domain associated with the ideas of culture
and community. Nearly all views of human flourishing recognize the benefits that
may flow from membership in close (and to some degree, necessarily, closed)
communities such as friendships, families and kinship networks, churches, identity
groups, and political and civic associations. That is true, for example, of our own
view about religious freedom: although we emphasize the government’s duty to
accord equal status to all persons without regard to the spiritual (or non-spiritual)
foundations of their deepest commitments, we also insist on the importance
of robust associational freedoms not limited to religion. These associational
freedoms allow for the formation of ethical sub-communities (both religious and
non-religious) some of which may operate in ways deeply inconsistent with the
principle of equal membership that we regard as fundamental to constitutional
democracies.*? Other political theories, of course, make much more ambitious and
far-reaching claims on behalf of the importance of cultural and group membership.*?

Liberal theories of associational or group rights typically focus on the rights and
powers of groups within states. The concept of a homeland requires us to consider
whether similar (or related) arguments might apply at the level of the state itself.
Of course, states are very different from private associations. Polities exercise
much more comprehensive forms of power than do associations. Moreover, while
it is often easy for people to leave or join private associations, it is usually costly
for them to relocate from one country to another. We should therefore anticipate
only limited success when we try to generalize arguments about associational
rights to illuminate the role and nature of national communities.

Indeed, limited success is, in an important sense, our goal. Speaking
metaphorically, one might say that in order to make the idea of a homeland even
plausibly attractive from the standpoint of political justice, we must show how
it is possible to open the door to the possibility of an ethnically defined state
without throwing the door wide open. Put less metaphorically but still abstractly,

12 Eisgruber and Sager, Religious Freedom (above n. 1), 63-66.

13 See, for instance, Charles Taylor, “The Politics of Recognition,” in Multiculturalism:
Examining the Politics of Recognition, ed. A. Gutmann (Princeton: Princeton University
Press, 1994), 25; Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority
Rights (New York: Oxford University Press, 1995).
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the challenge is to explain how one might realize the benefits of a certain kind of
ethnic community while remaining faithful to the principle of equal membership—
that is, the principle that a state must accord equal status to all persons within its
jurisdiction without regard to their race, ethnicity, religion, or other fundamental
aspects of their identities. Put concretely with regard to the Israeli example, the
question is whether and how the two equality-promoting aspects of the Israeli
constitutional project—the creation of a secure homeland for a historically
oppressed people and the announcement of a foundational commitment to a broad
equality principle—can be reconciled with the facially inegalitarian character of
the aspiration to be a Jewish state.

To make progress, we need to refine our observation about the link between
group affiliation and human flourishing in at least two fundamental ways. The
first involves looking more closely at the picture of global diversity to which
we have already alluded. The second involves close assessment of the deep
limitations on what a homeland can offer its beneficiaries, and the closely related,
affirmative obligations of a homeland to those groups and individuals who are not
the beneficiaries of homeland priority.

We begin with diversity and with the observation that we can regard the
division of the globe into multiple national communities as itself a way of
accommodating certain kinds of group-based interests: membership in a particular
polity may be one distinctive and important way of participating in the benefits
of group affiliation, and different polities may be associated with different groups
(in the sense of nations or peoples). There are deep and wide cultures that come to
shape life in a nation state. We can think about the multiplicity of national cultures
as creating the conditions for diverse homelands.

The diversity takes place on a different level as well. Nation states, by
virtue of positive constitutional law and/or entrenched tradition, may occupy
diverse positions on the spectrum of reasonable—more definitively, of just—
arrangements concerning the interplay of group identity, religious freedom, and
equality. Provisionally, and merely for the purpose of illustration, we might order
this spectrum on the basis of the extent to which states make it part of their project
to afford a secure home for a particular culture or people. We are inclined to put
Israel with its foundational commitment to be a Jewish state at one end of that
spectrum, and the United States, with its constitutionally secured commitment to
equality and insistence that group affiliation be a matter of private choice at the
other. We mean to be very careful at this point. We are not claiming that Israel as it
sits is just. Our point is instead that if Israel could be changed to the point where it
were just—where it met its commitment to equality as well as its commitment to
being a Jewish state—it would be at the far end of the spectrum we are conjuring.
Nor, obviously, are we suggesting that the United States is in full compliance with
the demands of justice. Here again the point is that its fundamental institutional
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arrangements, which are at their core anti-homeland, place it on the other end of
that spectrum. We do mean to claim that there exists such a spectrum of diverse,
just arrangements. Our claim in this respect invokes our earlier observation that
the objects of political justice we now more familiarly know as human rights are
concerned not with claims about the ideal state of affairs, but with the avoidance
of certain marked, as it were, morally fatal, deviations from any plausible view
of the ideal.

The positions of nations along this spectrum may reflect differing
interpretations of and judgments about the meaning and relative importance of
equality, community, and other values. That said, we should resist the temptation
to make simple equations between positions on the spectrum and particular
constitutional values. For example, it would be a mistake twice over to observe
that homelands aim at a certain kind of ethnic community and conclude that they
have therefore chosen to emphasize group identity rather than equality, whereas
pluralist democracies have done the reverse. Although nations may at times—at
their founding and at other constitutional moments—choose how they arrange
themselves in these respects, these choices are seldom if ever abstract or fully
self-conscious. They will almost invariably be heavily driven by history and
circumstance, and in this sense, decidedly path-dependent. Israel’s founding,
in the crucible of the Holocaust and against the background of what must
have seemed an eternity of Jewish status as persecuted outsiders, is of course
a particularly vivid and extreme example. Perhaps more importantly, locations
on the spectrum that we have described do not correspond to invariable, linear,
trade-offs between group affiliation and equality. We have already observed how
the existence of national homelands may, from a global perspective, significantly
enhance equality. Conversely, a proponent of pluralist constitutionalism might
well think that a good strategy for promoting cultural affiliation and its attendant
virtues (especially but not uniquely in a large, diverse nation of immigrants) is
to protect associational freedom for all groups and to keep government out of
religion and cultural affairs.

This analysis suggests that there are at least two ways in which an international
system of states, composed of both homelands and pluralist regimes, may support
the benefits of group affiliation better than could any single polity.** First, each
homeland will constitute a distinctive national-level community, which will be
more attractive to some people but unattractive (or less attractive) to others.
Second, the various polities will have significantly different arrangements,

14 Gans makes a more aggressive version of this argument, contending that “the ideal of
cultural equality may be one to be aimed at on the global level rather than on the state
level” (Gans, A Just Zionism [above n. 4], 124).



Equal Membership, Religious Freedom, and the Idea of a Homeland | 35

constituting themselves, broadly speaking, as homeland or pluralist states, and
offering significantly divergent versions of each. These arrangements may also
be more or less stable or secure, depending on the depth and durability of the
polities’ traditions and institutional structures that offer a warrant for continuity,
like constitutions and robust constitutional enforcement. Different states’ choices
among legislative and constitutional options will be hospitable to different
individuals and groups.

But to take advantage of these differences among states, people have to be
either lucky enough to grow up in the right place (to grow up French in France, for
example) or else willing and able to bear the costs of international migration. The
burdens of migration are sometimes severe, but that does not mean that they are
intolerable. On the contrary, history is filled with examples of people—including
the pilgrims who settled in America and the Zionists who went to Israel—willing
to undertake perilous projects in the hope of establishing a community more
congenial to their ways of life. Yet, while the difficulties of international migration
do not negate the associational value of homelands, they underscore the plight
of minorities trapped within an unfriendly homeland. Requiring those minorities
to accept second-class status is unfair; giving them the alternative of leaving is
equally unfair and may be entirely unrealistic (they may have nowhere to go).

One upshot of all this is that homeland states depend on historical, global,
geographic, and cultural facts for their justification. Israel is once again a prominent
case in point. The history of the Jewish people over time and the plight of central
European Jews before and during what became the Holocaust—coupled with a
period of strategic indifference on the part of countries like the United States—
and the absence of any other homeland or secure refuge, made the claims for a
Jewish homeland compelling. Long-standing homelands, like France and lItaly,
may have justifications born of the great weight of history and the lightly-worn
but remarkably pervasive cultural webs that have grown up over their centuries of
national development. Indigenous groups with rich associational bonds threatened
with cultural extinction may present similar claims for homeland status. The
point to remember is that there must be a substantial, justice-serving reason for
the limited preferential license of a homeland state. Absent such a justification
there remains only the naked preference for some citizens over others—the very
antithesis of equal membership.

We can illustrate the point by imagining that a renegade Congress undertook
to create a Protestant—or perhaps in a more ecumenical spirit, a Christian—
homeland in the United States. Steps taken by this imaginary Congress might
include the mere announcement of homeland status; the provision of extremely
generous and specific immigration policies for Protestants or Christians as a
whole; and the subsidization of Protestant or Christian educational enterprises and
cultural activities. The most important observation to make about this somewhat
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dystopian fantasy is that the invocation of the idea of a homeland, as we advance
it here, does nothing to slow the irresistible judgment that this whole project and
its various parts are flagrant violations of the principle of equal membership. This
is so because nothing about the circumstances of Protestants or Christians within
the United States or abroad supports the conclusion that creating a homeland in
the United States is in anyway justice-serving, much less equality-enhancing.
To the contrary, from end-to-end, this dubious venture is redolent with a single
purpose and consequence, namely, the valorization of a particular religious group
within the broader American political community.

We could simply stop at this conclusion and move on, but there are two features
of this example that merit comment in passing. The first is that, as improbable as
the entire fantasy is, it is especially improbable that political support could under
any circumstances be mustered for welcoming all Protestants or all Christians into
the United States. A true homeland will almost certainly involve sacrifices driven
by the logic of making a home for a people. Valorization, on the other hand, is
cheap. Second, while we describe this fantasy as “somewhat dystopian,” and are
unequivocally prepared to brand it as unjust (and without question, in violation
of the Constitution of the United States), it is not the stuff of which nightmares
are made. On the contrary, it is strikingly tame by the standards of world news on
most nights. This would be especially true if the hypothetical homeland were in
full compliance with the restrictions on homelands we are about to set out. For
example, those restrictions would require that state sponsored religious education
for Protestants be accompanied by comparable support of the educational programs
of other religions, as well as by attractive secular educational opportunities. This
last observation is important: in the discussion of homelands that follows, equal
membership is very demanding, and a well-formed homeland should embrace
rather than affront egalitarian sensibilities. The creation of a homeland, in other
words, is not a license for government-sponsored créche displays or other casual
privileging of particular cultural identities; it is instead an exacting commitment
to a specific kind of justice-regarding, egalitarian project.

Even in those cases where the benefits of community and global diversity give
us grounds from the vantage of justice to accept ethnically defined homelands
(rather than concluding that all regimes ought to aspire to become pluralist
democracies), there are crucially important limits on the permissible scope of
homeland accommodations of the home culture, and there are equally important
obligations of a homeland to the many citizens whose national, ethnic, or religious
background, or whose beliefs or commitments make the direct benefits of the
homeland unavailable or unattractive to them. The underlying point is this: the
value of cultural community and the virtues of global diversity neither nullify nor
override the demands of equal membership. On the contrary, the value of equal
membership, which insists upon the equal dignity of each human being—that
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no members of [a] political community ought to be devalued on account of the
spiritual foundations of their important commitments and projects—constrains
the kinds of homelands that we may recognize as legitimate. Homelands have
outsiders in their midst, and equal membership makes weighty demands on behalf
of those outsiders.

These obligations include, as we have already observed in passing, at least
two elements: (1) limitations on what concerns of the homeland’s beneficiaries
can be met on the preferential basis the homeland claims for its beneficiaries;
and (2) affirmative obligations of the homeland toward its minority members,
obligations which we collect below under the rubric of “solicitous inclusion.”

We begin with the essential limitations on the preferential reach of ahomeland.
To be a homeland, a nation state must offer its beneficiaries a space where they can
enjoy both secure refuge and what we have called the comforts of recognition. A
homeland state can prefer its beneficiaries to the extent, but only to the extent, that
the preference in question is narrowly-tailored to the conferral of these benefits.
This is far from a self-executing moral yardstick, and the devil will surely be in
the details, as we will discover when we look with some care at the real-world
homelands of Israel and France. But examples of where this analysis is likely to
lead may be helpful at this point.

Something like Israel’s right of return (which, roughly speaking, grants
genealogically defined members of the Jewish people and converts to the Jewish
religion an assured right to immigrate to Israel) satisfies the test of being necessary
to provide refuge to the Jewish people. On this account, of course, what makes
Israel’s strong immigration preference appropriate is not a claim about the Jewish
people’s historical heritage in Palestine, but rather a judgment about the legitimate
scope of homeland preference. The immigration policy described as the “right to
return” is an appropriate policy not just for Israel but for homeland states more
generally.

More difficult questions arise with regard to the license of a homeland to
provide the conditions that permit a cultural community to be at home. To some
extent, the comforts of recognition may flow from the sheer size and concentration
of the favored ethnic or cultural group. When a group constitutes a majority, or
even a significant plurality, within a state’s population, it will have a robust political
voice—its members will have electoral clout and hold many political offices. Its
native tongue will be an official language, its history will be recorded in museums
and memorialized in the names of streets and buildings, its artistic interests will
enjoy the patronage of private individuals and government agencies, and its affairs
and concerns will be addressed in the most prominent news media. These benefits,
which result from a combination of market forces and the democratic aggregation
of preferences, are not by themselves problematic, though the government will
have an obligation to ensure that minorities and minority interests are respected
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(not only in political institutions but also, for example, in street hames and in
public subsidies for the arts) by the homeland majority. We will consider this
obligation—the obligation of “solicitous inclusion”—in greater detail below.

Where, however, the culture of the target population of a homeland
community is to a significant degree wrapped up with religious beliefs and
practices, providing the comforts of recognition may require acknowledgement
of, and conferral of benefits on, religious tradition and authority in ways that
would sit uncomfortably in a pluralist democracy like the United States. Some of
these preferential elements of a religiously-connected homeland may be wholly
expressive, registering in the domain of what we have elsewhere referred to as
“social meaning.”*® Israel’s founding declaration that it will be a “Jewish State”
is a particularly explicit and forceful instance of such expressive conduct (and
one that we will revisit and worry about below), but there are others as well: the
design of national symbols, the conferral of official status on holidays, and so on.

Other preferential elements in a religiously-connected homeland will have
more concrete entailments. Such a homeland might choose to have a uniform day
of rest, and in turn, select a particular day of the week for that purpose, precisely
because of religious dictates prevalent among the culture for which it has set out
to provide a home (of course, this situation is hardly unique to homelands: the
selection of Sunday as a day of rest in the United States, for example, clearly
reflects the predominance of the Christian faith, even though the United States is
not a Christian homeland). If the prevalent religion has demanding ceremonial and
substantive requirements for marriage, divorce, and other familial relationships,
the homeland state might choose to create structures that authorize religious
authorities to exercise shared or exclusive authority over these matters with regard
to consenting members of the religion.

It is just at this point, however, that the limits of a homeland state’s preferential
license assert themselves. A homeland state can, in the ways that we have described,
seek to nurture a protected culture with embedded religious commitments, but that
project is different and considerably more limited in scope than would be an effort
to shape the laws and traditions of the nation to meet every theological stipulation of
the embedded religion. Where, for example, the prevalent religion of a homeland’s
culture insists that its beliefs and commitments can be honored only if all persons
in the nation are subject to its religious laws concerning marriage, divorce, and
inheritance, this asks for far too much. The comforts of recognition stop short—
far, far short—of theocratic rule. Once the members of the home culture (and its
embedded religion, where such exists), have been afforded a secure place where

15 Eisgruber and Sager, Religious Freedom (above n. 1), 127.
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their values, commitments and traditions are familiar and shared by many, the
preferential license of the homeland state has reached its limit.

To some degree, the scope and nature of the preferential license of a homeland
state will turn on whether laws and institutions devised to assure the comforts
of recognition for one culture can be shared with others, or, to the same end,
offset by other laws and institutions that serve minority cultures well. Some things
cannot be shared or offset. Israel’s declaration that it is a Jewish state cannot be
shared without losing its force as an announcement that Israel has set out to be a
secure home for the Jewish people (it can, in a certain sense be inflected in service
of equal membership, a possibility that we will discuss below). It is altogether
possible that a wide-open immigration policy like the right of return cannot, for a
variety of practical reasons, be extended to any group other than the community to
which the homeland is devoted. The idea is not that such benefits are literally non-
divisible, but rather that their division or extension would significantly impair
their capacity to provide the comforts of recognition to the home culture.

But other efforts to provide the comforts of recognition surely can, in this sense,
be shared or offset. For example, we earlier suggested that if a homeland’s culture
includes an embedded religion, the homeland might endow the religion’s clerics
with authority to regulate marriage for consenting members of the homeland’s
people. That delegation of authority is permissible so long as it does not impair
the opportunity of everyone else in the homeland state to be married under the
rubric of their own faith or ethnic tradition, or, if they so desire, to be married
under the secular umbrella of the state itself. The exact entailments of such a
situation are complex, and the details matter. By delegating state authority to a
clerical body, the state seeks to recognize the preferences of the members of the
preferred homeland community. That benefit is a legitimate form of preference,
but it triggers an obligation on the part of the state to share the benefit more
broadly. Having opted for a particularized marriage regime, the homeland state is
obliged to make the benefits of that regime available on equal terms. It can easily
do so by making clerical authority over marriage available to all faiths on a non-
preferential basis and by offering a viable and attractive secular option as well.
The importance of a secular option is two-fold: many individuals or groups might
want such an opportunity directly, and others might choose it as the least offensive
or burdensome available option.

A requirement of egalitarian pluralism thus follows closely on the heels of
a preferential homeland arrangement. The requirement is, in effect, the equal
membership cost of the preferential arrangement or homeland commitment. This
structure is worth tarrying over, as it is likely to occur with some frequency in
homeland states. Roughly the same scenario, for example, could be played out
in the context of education, where religiously oriented charter schools, vouchers,
specialized religious schools, or religious education or teachers in the public
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schools might be attractive choices for a homeland states in the name of assuring
the comforts of recognition to a culturally-embedded religion. In each case, the
benefits of such arrangements or offsetting arrangements can be widely shared. In
each such case, equal membership will insist that they be shared, and in each case
the normative formula will be the same: The religion-specific opportunity must be
made available to all on a non-preferential basis; and in each case there must be a
viable and attractive secular option.¢

When we turn from the distribution of concrete benefits to the symbolic
distribution of approbation, matters become more complex. As a practical
matter, symbolic public displays—embracing history, respecting a tradition, or
announcing projects to which a national community is committed—can always
be shared by broadening their content to include other histories, other traditions,
or other projects. But broadening the content will often significantly weaken
or change the meaning of such public displays. This means that the question
of whether such displays must be shared will depend on what sorts of public
messages are appropriate. More exactly, for our purposes, the question becomes
what public messages are consistent with equal membership in a homeland state.
For Israel to put the Star of David on its flag, for example, is much like the verbal
announcement that Israel is a Jewish state—and thus, on our reading of that idea,
much like an announcement that Israel has made itself a homeland for the Jewish
people. Arguably, to insist that Israel forbear from such a display, or share it by
including an array of cultural and/or religious symbols, would be at odds with
our conclusion that Israel’s commitment to be such a homeland is consistent with
equal membership. But as we will be at pains to emphasize, below, there is a
critical distinction between Israel’s undertaking to be a homeland for the Jewish
people, and Israel’s valorizing the Jewish faith or the Jewish people at the expense
of the minority members of Israeli society.

Israel, or any government that displays the religious symbols of a homeland
population, can and should also display the religious symbols of minority groups.
Some people might regard this kind of even-handedness as inconsistent with the
very idea of a homeland: how, for example, could a Jewish state possibly sponsor
Christian or Islamic religious displays while remaining a Jewish state? The answer
is that the “comforts of recognition” imply neither valorization nor exclusivity.
They entail only, as we said at the outset of our argument, that a people will
have “a place where their values, commitments, and traditions are familiar and
shared by many,” not a place where those values, commitments and traditions

16 We have argued that exactly these requirements apply when determining whether school
tuition voucher programs are constitutional in the United States. See Eisgruber and Sager,
Religious Freedom (above n. 1), 207.
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are enforced by the government or where alternative values, commitments, and
traditions are denigrated, disadvantaged, or suppressed. If it seems peculiar that a
homeland would sponsor the displays of multiple religions, it bears remembering
that there is no reason that a government need sponsor any such displays—and,
indeed, it is unclear why government sponsorship would be necessary with regard
to traditions that are already familiar and shared by many. Thus, while the Star
of David on Israel’s flag may, in context, be appropriate as an announcement
of the nation’s homeland commitment,’” the unbalanced proliferation of Jewish
religious symbols would quickly cross the line into favoritism at stark odds with
equal membership.

There is no simple or mechanical rule to lay down here. The social meaning of
symbolic public acts is highly contextual, with history and the global environment
joining contemporary circumstance to inflect community understanding. And only
a thin line separates the legitimate embrace of homeland status from the unjust
exercise of favoritism. But the line is crucial, and equal membership demands that
a homeland state bend its efforts to observe it.

We turn now from the limits on the kinds of preferences that a homeland state
may provide to the affirmative undertakings that equal membership requires of such
a state. Metaphorically speaking, we might say that a state that undertakes to be
the homeland to a particular culture must “bend over backwards” to affirm the full
membership of its citizens who are outsiders to that culture. Less metaphorically,
we submit that, as applied to culturally or ethnically preferential homelands,
equal membership requires that a polity practice an attitude of solicitous inclusion
toward its minority populations.

Solicitous inclusion comprises two separate but mutually reinforcing
conditions, one material and the other largely symbolic. The material element of
solicitous inclusion concerns the obligation that a homeland state has to take those
steps necessary to avoid or remediate the deep injustice of entrenched subordination
of a group of its citizens. The great risk, of course, is the subordination of some
or all of those citizens who are not members of the cultural group privileged
by homeland status. The entrenched subordination of a group of citizens is, of
course, starkly at odds with a commitment to equal membership.

Subordination of the minority groups in a homeland state can assume a number
of forms, forms unhappily recognizable to students of the blemished history of
race in the United States. These include, in no particular order and without the

17 Gans, who pursues a similar line of argument, takes a ruthless view about what must be
shared, maintaining that even flags and national anthems ought to respect all of the groups
that legitimately regard a polity as their homeland—meaning, in Israel, Arabs no less than
Jews. See Gans, A Just Zionism (above n. 4), 138-41.
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pretense of being inclusive: legal disabilities with regard, for example, to voting,
higher education, or public office; discrimination, including segregation, in public
or private schools, including unequal public financing of schools, to the detriment
of cultural/religious minorities; public and private discrimination in employment;
and broad, chronic, entrenched, and structural disparities in economic well-being.
Where religion is selectively embedded in the homeland culture, there is an added
risk of subordination, namely, the existence of patterns of public denigration,
including active thwarting and/or marked indifference to the spiritual well-being
of minority faiths.

A homeland state is at great risk of harboring and supporting—indeed of
inducing—these injustices. In turn, a homeland state committed to equality is
obliged to actively prevent or retroactively remediate these injustices. That
obligation is the material dimension of solicitous inclusion; and without vigorous
efforts in this direction, equal membership in a cultural homeland state is
impossible.

There are many possible ways in which a homeland state can confront the
risks of subordination. Prominent among these are vigorously enforced anti-
discrimination laws that address, inter alia, the private employment and housing
sectors; programs aimed at creating educational and economic opportunities for
underprivileged segments or areas of the homeland; ruthless insistence on the
fair distribution of government services; and judicially enforced constitutional
requirements of equal treatment. There is nothing easy about the public enterprise
of combating subordination.

The symbolic aspect of solicitous inclusion concerns the non-tangible effort
a homeland state must make in order to make its citizens—members of the home
culture and cultural minorities alike—feel that cultural minorities are welcome
and valued as members of the community, even if it is not the homeland for their
people. Equal membership requires that minorities are able not only to flourish
within a homeland community but able as well to identify with it as their home.
This concern is both subtle and difficult to satisfy. On the one hand, it is not at all
clear how a non-Jewish Israeli can identify wholeheartedly with membership in
an avowedly Jewish state. On the other hand, it is hard to see just how a homeland
state that has otherwise complied with the demands of equal membership—one
that has narrowly tailored it efforts to provide the home culture with refuge and
the comforts of recognition, and has strived to meet the affirmative requirements
of solicitous inclusion—could possibly do more to promote an inclusive
understanding of minority status.

There is, however, an exquisitely symbolic aspect to the mission of a cultural
homeland, and that aspect carries with it special hazards for equal membership. At
stake is the thin but meaningful line between an announcement by a nation state
that it is committed at its core to providing refuge and the comforts of recognition
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to a particular cultural group and the announcement that it is committed, at
least tacitly, to the view that groups and individuals who are not members of
the homeland group are less worthy, less valuable, less than full members of the
political community. This line is particularly fine and yet particularly important
when there are religious beliefs and traditions embedded in the home culture.
To be outside many religions is to have failed to have acknowledged the one
true god, to have denied that god the tribute to which he or she is entitled, to
have committed a blasphemy, and possibly to have threatened the salvation of
the entire community. The denigrative implications of a homeland’s embrace of
religion are quite close to the surface.

To be sure, the actions of homeland states may speak more loudly than words,
but homeland states have the capacity to shape explicit messages about their
commitments. They can do so in their constitutions, in their judicial opinions,
in the preambles to their legislation, in the remarks of their leaders, in the
content of their public celebrations and rituals, and so on. The symbolic aspect
of solicitous inclusion demands that homeland states strain to communicate their
self-understanding as states committed to equal membership.

In the two sections that follow, we apply our analysis in greater detail to Israel
and then to France. These examples will make clear, among other things, just how
demanding the requirements of equal membership are—indeed, we expect that
its requirements will strike some people as unrealistically stringent. We have two
preliminary observations about that concern. The first is that the requirements
of equal membership are and should be demanding with regard to any polity,
including not only homelands but pluralist liberal democracies. We believe that
the United States, for example, has never satisfied fully the requirements of equal
membership (unlike in the past, it now does rather well on matters of religious
freedom; its worst failings come at the intersection of racial and economic
justice). The second observation is that we ought to expect homelands to have
some trouble complying with the demands of equal membership. Homelands are
founded upon a self-evident departure from equality (namely, the open embrace of
a particular culture or ethnicity); our argument is sympathetic to such an embrace
as potentially consistent with equality principles, but there is no way to make this
reconciliation easy, either in theory or in implementation.

3. The Jewish State

Israel tests the limits of the possibility that a state can at once be a homeland to a
culturally defined people and treat all of the members of its political community
as equals. As a Jewish state, Israel’s partiality runs deep. Because “Jewish” is a
racial and religious category, becoming fully affiliated with the Jewish people
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and so with the homeland will be difficult or even impossible (depending upon
the rules for conversion) for non-Jews. The religious dimension adds a special
element of true belief to the national; the Jewish people may or may not have
been chosen by God, but they have surely been chosen by Israel. And “Jewish”
is a privileged subset even of “Israeli.” Not all Israeli citizens are Jewish, so if
Israel is the homeland only of the Jewish people, then it is not the homeland
of the Israeli people (or, alternatively, not all Israeli citizens are part of the
Israeli people). While the French government wants all its citizens to become
culturally French, the Israeli government harbors no such aspiration for non-
Jewish citizens of Israel,*® and realistically, offers them little or no possibility of
becoming Jewish.

Israel’s special regard for the Jewish people is justifiable only if it meets
three conditions. First, the special treatment or status accorded to Jewish persons,
authorities, and traditions must be limited—carefully tailored—to the enterprise
of providing secure refuge and the comforts of recognition to those who qualify as
Jewish. Second, the Israeli government will have to energetically set itself against
the discrimination and entrenched political, social, and economic disadvantages
that are likely to be the lot of Israel’s non-Jewish population. And third, Israel
will have to genuinely adopt and communicate a stance toward its status as a
Jewish state that is wrapped in the view that all people are entitled to live in
polities where they are safe and respected, not in a special prerogative of the
Jewish people. All three of these conditions are called for by equal membership;
the second and third compose the affirmative governmental posture that we have
named solicitous inclusion. Together, these requirements are very demanding,
to be sure. They are likely to strike many as hopelessly idealistic or inviting of
hypocrisy. But unless they are satisfied, preferential overreaching on behalf of
Israel’s Jewish population and subordination of Israel’s non-Jewish population
will make a mockery of Israel’s purported commitment to “complete social and
political equality” . . . to what we have called equal membership.

One obvious response to this picture is to conclude that there is no feasible
way to reconcile equality with a commitment to be a Jewish state. Israel’s most
severe critics charge that Israel cannot respect basic human rights and remain a

18 Ruth Gavison, who offers a more sweeping defense of the Jewish state than we are willing
to accept, agrees on this point: “When Israel is described as the nation-state of Jews, the
implications to the status of its Arab citizens is very different from the issues raised for
a Moslem French citizen. For one thing, the Moslem can be described as partaking in
Frenchness by being a citizen. The Israeli Arab does not partake in the Jewishness of the
state by virtue of his being an Israeli citizen.” See Ruth E. Gavison, “Can Israel be Both
Jewish and Democratic?” Social Science Research Network, January 1, 2011, 122, http://
ssrn.com/abstract=1862904.
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Jewish state.'* Some more sympathetic commentators take the view that Israel can
be defended only by compromising both of the foundational norms articulated
by its declaration of statehood: Israel is a Jewish state only to some extent, and
the promise of “complete equality” means something less than full equality. On
this view, the task of Israeli statesmen is to balance equality principles and the
demands of Jewish identity on the basis of vaguely defined and highly situational
pragmatic considerations.?

Israel’s liberal constitutionalists, including some of its most prominent
Supreme Court justices, have taken a different and more challenging tack. They
have sought to interpret Israel’s status as a Jewish state in ways that are consistent
with the full respect for social and political equality so clearly articulated at the
nation’s founding. Their project is consistent with the line of reasoning we pursue
in this paper, and the arguments in the remainder of this section explore in more
detail whether and how Israel can be the homeland for one portion of its people
and yet respect the equal membership of all of them. The first sub-section asks
how well Israel achieves the goals of a homeland, and the next three sub-sections
examine whether it lives up to the demands of equal membership.

19 See, for instance, the controversial article by Tony Judt, “Israel: ‘The Alternative,””
New York Review of Books, October 23, 2003, 60. An example of the response that Judt
provoked is Leon Wieseltier, “What is Not to be Done: Israel, Palestine, and the Return of
the Bi-national Fantasy,” The New Republic, October 27, 2003, 20.

20 Ruth Gavison aims at a more principled middle ground. She defends Israel as Jewish and
democratic without requiring a full commitment to the equality of its Arab citizens. Her
argument turns on two propositions. The first is a definition of democracy that is procedural
and does not incorporate a demanding principle of equal membership. Gavison, Can Israel
(above n. 19), 125-33. The second is the view that if Israel is in this way democratic,
it can be understood as just, notwithstanding its lapse from equality. We interpret the
meaning of democracy differently from Gavison, but, for purposes of this argument, we
can be agnostic about that point. The critical question is not whether the principle of equal
membership is a part of democracy, but whether it applies to Israel and other homelands.
Gavison’s argument on this point appears to depend on a kind of balancing: the historical
case for a Jewish nation state outweighs the harms to the Arab citizens who live within it
(ibid., 145-148). This balancing approach may be enough to justify a pragmatic, transient
compromise: as, in other words, an argument that, despite real faults, a Jewish state is
preferable to any currently achievable alternative. But at the level of principle, it falls
short, both in terms of the aspirations articulated in the Israeli declaration of statehood—
which commits Israel not just to democracy but also to demanding standards of equality—
and in terms of political justice. Perhaps Gavison agrees: she observes at one point that “a
bi-national state on the area from the sea to the river is also an option. On paper, it even
seems the more attractive one” (ibid., 146 [emphasis added]).
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3.1. Homeland and Cultural Diversity

We noted earlier that the idea of homeland comprehends at least two elements:
refuge from persecution and the comforts of recognition. Israel’s Law of
Return, which offers citizenship to Jews and their descendants, implements the
first of these goals. We will have more to say below about how to evaluate this
preferential immigration policy against the requirements of equality, but, from the
perspective of homeland and especially the goal of providing refuge, we think that
it succeeds. It is broad enough and clear enough to make Israel a haven for Jews
facing persecution elsewhere.

With regard to the comforts of recognition, however, the case is surprisingly
mixed. On the positive side of the ledger, Israel has created a polity where
Jewish culture flourishes and where the Jewish people, who for millennia existed
throughout the world only as a persecuted and vulnerable minority within other
states, enjoy the benefits of majority status. Few Jewish visitors to Israel return to
their own countries without remarking upon the joy and sense of belonging they
felt upon being enveloped by their own culture. This sort of experience testifies
powerfully to Israel’s ability to provide the comforts of recognition.

On the negative side of the ledger, Israel sometimes creates surprising barriers
to activities, practices, or rituals that American Jews take for granted. Most of
the problems arise because Israel does not merely accommodate Jewish religious
and cultural practices but cedes legal authority over questions of personal status
to religious authorities (the fact that the religious authorities represent a minority
position within Israel’s Jewish community makes the issue more glaring, but
making religious authorities the final arbiters of personal status would create a
problem even if the authorities were mainstream). Israeli marriage laws provide an
especially compelling but not unique example. Israel delegates to religious officials
the authority to approve marriages and divorces. The problem with this delegation
is not principally that it favors Jews over non-Jews: Israel endows Muslim and
Christian religious officials (among others) with authority comparable to what it
gives to Jewish ones. The problem instead is that Israeli law neither provides for
secular alternatives to religious marriage nor recognizes the diversity of opinion
and practice within religious and cultural communities. Israel thereby allows
religious officials to exercise legal power over some people—Jews and non-Jews
alike—who neither respect their authority nor wish to abide by their rules.? Legal
authority over Jewish marriages rests with Orthodox rabbis who enforce a set of
restrictions rejected by most Israeli Jews, who are predominantly secular. Reform

21 Natan Lerner, “Religious Liberty in the State of Israel,” Emory International Law Review
21 (2007): 239, 254.
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and Conservative rabbis lack the authority to prescribe alternative marriage rules.
Members of Israel’s secular Jewish majority therefore routinely leave the country
to marry; Cyprus is the typical destination. In Cyprus (where Israeli marriage is
a major business), Israelis can avoid the rabbinate’s restrictions, and, when they
return to Israel, the state will recognize their foreign marriage as legally valid.?
The problem is especially poignant for individuals who identify themselves as
Jewish but whose Jewishness is denied by Orthodox authorities. These individuals
have no legal capacity to marry anyone in Israel. Some estimates suggest that
waves of immigration over the last twenty years increased the number of Israeli
citizens in this category to more than one hundred thousand.?

It may be that to the founders of the Israeli state it was particularly important
to provide the comforts of recognition to Orthodox Jews, whose firmly established
and distinct traditions, beliefs, and practices in matters ranging from dress, to
ceremony, to marriage and the family, had made them conspicuous outsiders
the world over. And, in any event, the politics of unifying support among Jews
for the creation of a Jewish state may have required special accommodation of
Orthodox Jewish leaders. At a time when securing unified Jewish support for the
new Israeli state was critically important, and when the numbers and influence
of Israel’s Orthodox minority were waning, it may have seemed both appropriate
and benign to continue delegating marriage authority to the Orthodox Jewish
rabbinate.? But this has created an entrenched theocratic monopoly, with patently
unjust consequences.

In our analysis above, we insisted that when benefits initially prompted by
concerns for the comforts of recognition of the homeland community could be
shared, equal membership requires that they be shared. Thinking about the specific
case of religious authority over marriage (and the somewhat analogous case of
education), we concluded that the conferral of such authority was consonant with
the requirements of equal membership only if such authority were available to
other groups on a non-preferential basis, and if an attractive secular option were
made readily available by the state as well.

22 lbid., 253.

23 Asher Cohen and Bernard Susser, Israel and the Politics of Jewish Identity: The Secular-
Religious Impasse (Baltimore: Johns Hopkins University Press, 2000), 116-18.

24 See, for instance, Alan Dowty, The Jewish State: A Century Later (Berkeley: University
of California Press, 1998), 179. The delegation of marriage authority to the rabbinate
originated with the Turkish millet system and was sustained first by the terms of the British
Mandate in Palestine and then by David Ben-Gurion’s commitments to Orthodox religious
leaders (ibid., 166); Hanna Lerner, Making Constitutions in Deeply Divided Societies
(New York: Cambridge University Press, 2011), 72—73.
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Israel may lack the political will to put this right by making religious authority
over marriage available to qualifying groups (such as Conservative or Reform
Jewish authorities) on a non-preferential basis and by making an attractive secular
marriage option readily available. Efforts to move in the direction of such a policy
have been defeated by Israel’s Orthodox minority.?> But two things are true: equal
membership requires reform of this sort; and, nothing about Israel’s commitment
to being a Jewish state—to being a homeland for the Jewish people—stands in
the way of this reform. On the contrary, the present arrangement has the perverse
consequence of rendering the majority of Israeli Jews less able to marry in their
homeland than they would be in a pluralist constitutional democracy such as the
United States. The idea that Reform Jews in Israel must fly to Cyprus or New
York to get married by a Reform rabbi is antithetical to the ideal of recognition:
their faith tradition, and their sense of what it is to be Jewish, is disparaged rather
than recognized. Both equal membership and ideal of a Jewish homeland are
undermined as a result.

3.2. Refuge and Immigration Policy

We have thus far focused on whether and to what extent Israel’s policies deliver
the recognition promised by a homeland to its people. We now turn to a more
commonly asked question about Israel: namely, whether it can be both a homeland
to the Jewish people and a place where equal membership is enjoyed by non-Jews
in general and by Arabs in particular. In this section, we take up the question
of refuge for the Jewish people and Israel’s preferential immigration policy. In
the next, we address questions concerning the comfort of recognition and the
demands of solicitous inclusion.

Because the principle of equal membership governs a state’s treatment of its
domestic population—that is, its members—rather than its attitude toward the
world at large, we think that Israel’s preferential immigration policies are defensible
from the standpoint of equality (or, at any rate, they are as defensible as are the
immigration policies of other countries). Indeed, if homelands were distinguishable
from other polities only by their immigration policies, then they would present
few, if any, special difficulties from the standpoint of equal membership. That is
not because homelands have egalitarian immigration policies—they do not—but

25 Lerner, “Religious Liberty” (above n. 21), 253-254; Lerner, Making Constitutions (above
n. 25), 212-219. In November 2010, the Knesset passed a “Partnership Covenant Law”
that allowed “religionless” Israelis to enter into civil unions (but not marriages) with one
another (Israel makes no provision for interfaith marriage). The law was widely and harshly
criticized as an unsatisfactory response. See Irit Rosenblum, “What they didn’t tell you about
the ‘Partnership Covenant for the Religionless,” Jerusalem Post, November 23, 2010, 16.
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because few if any other polities do either. Political borders generate arbitrary
distinctions of birth and parentage: if you are born on one side of a line, or to
certain parents, your rights of citizenship are very different than if you were born
on the other side of the line or to different parents. These arbitrary differences
of geography and lineage can have momentous consequences for a child’s life
prospects. If one admits the validity of borders at all, it becomes impossible to
apply equality principles to immigration policies in the same way that one would
do with regard to wholly domestic policies. States will and do create immigration
preferences based on parentage, place of origin, economic prospects, and many
other factors. As Chaim Gans points out, this sort of “everybody does it” argument
is by itself question-begging: absent some account of the justice-regarding purposes
served by the division of the world into states (including homeland states), it might
be that “everybody does it” and everybody ought to stop.?® That said, the reasons
(whatever they are and however imperfect they may be) that justify the existence
of arbitrary political borders in the first place are almost certainly potent enough to
give states relatively broad discretion to determine who may cross them.

Broad discretion is not the same as limitless discretion, of course. States act
unjustly, for example, when they exclude individuals on the basis of racial and
religious prejudice. So, for example, Israel would behave unjustly if it declared
itself to be the homeland for all Jews except Jews of African descent, or if it allowed
for the immigration of any relative of an Israeli citizen unless that citizen (or his
relative) were Muslim, or if it more directly erected barriers to the immigration of
Muslims more generally while allowing Christians, Sikhs, and others to immigrate
freely. These hypothetical rules incorporate prejudices against Africans and
Muslims, respectively. There is an obvious sense of injustice that asserts itself even
in a global domain characterized by arbitrary and frequently pernicious selectivity.
Less obviously, perhaps, but more on point for our purposes, were Israel to adopt
exclusionary rules like these, those rules would undermine equal membership
within Israel. Israelis of African descent or Israelis who were Muslims would be
denigrated by virtue of the selective exclusion of their counterparts.

Israel’s Law of Return (which allows any Jew to enter Israel and become a
citizen), by contrast, does not share this vice.? It is partial, in the sense that it

26 Gans, A Just Zionism (above n. 4), 70-73. Gans later supplies his own justice-regarding
case for allowing Israel to maintain an appropriately tailored but racially preferential
immigration policy; his argument relies, as does ours, on the legitimacy of recognition and
refuge as objectives for a homeland state (ibid., 121-122, 129).

27 Speaking about immigration of Ethiopian Jews to Israel, human rights activist Natan
Sharansky “said with pride, ‘Black, white—there is no difference in the ingathering of
exiles.”” See lIsabel Kershner, “Second-Generation Ethiopians in Israel March Toward
Dream of Acceptance,” New York Times, June 10, 2012. As Kershner’s article makes clear,
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prefers Jews to other people, but its partiality is rooted in a historically justified
effort to provide refuge for the targets of prejudice, not in animus against
another group.

In order to claim the benefit of this line of reasoning, an ethnically defined
homeland has an obligation to shape its preferential immigration policy in a
way that is reasonably consistent with its justice-seeking aims (rather than, for
example, on the basis of prejudice or arbitrary favoritism). In our view, Israel has
done s0.2¢ The Law of Return as currently construed recognizes as Jews those who
have been converted to Judaism or who were born of a Jewish mother and are not
members of another religion. Conversions by any branch of Judaism—not just
those by Orthodox rabbis—are accepted (if the conversions take place outside of
Israel, where the Orthodox enjoy an unfair monopoly). Importantly, the Law of
Return also extends immigration rights to the children and grandchildren of Jews,
the spouse of a Jew, and the spouse of a child or grandchild of a Jew.? Israel’s law
is thus reasonably calculated to protect most persons who might be persecuted
as Jews (whether or not Israeli law or Orthodox authorities would consider them
Jews with regard to marriage and other questions of personal status). In this
respect, Israel’s immigration law is arguably more justice-regarding than most
immigration policies, which are usually designed almost entirely to protect or
enhance the economic position of the indigenous population.

There is of course a different and very urgent question about immigration
policy at the heart of the Israeli-Palestinian conflict. That question pertains to
whether Israel must allow Palestinian refugees to return to Israel and obtain
citizenship. Israel refuses to do so for various reasons, but the most fundamental
is that if it admitted the refugees it would cease to be a Jewish state. Given the

however, race discrimination within Israel remains a problem, as it is in the United States
and many other countries.

28 Though Gans also defends the legitimacy of preferential immigration policies for homeland
states in general and Israel in particular, he is more critical than are we with respect to
the details of Israeli policy. He regards it as wrongfully over-inclusive with regard to the
rights of Jewish immigrants and under-inclusive with regard to non-Jews. See Gans, A
Just Zionism (above n. 4), 125-129. Because our argument emphasizes “refuge” more
than does Gans’s argument (which focuses mostly on “recognition,” at least in current
circumstances), we are more comfortable than is he with the breadth (with regard to Jews)
of the Law of Return. On the other hand, his examples of unjust exclusivity include some
that are compelling, such as Israel’s refusal to grant citizenship to native-born children of
immigrant laborers and to non-Israeli Arab spouses and children of Arab-Israeli citizens
(ibid., 128, 134-135).

29 Lerner, “Religious Liberty” (above n. 21), 248. Jews who have voluntarily practiced a
religion other than Judaism are thereby rendered ineligible for the rights conferred by the
Law of Return.
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bitter conflict between Israel and the Palestinians, some people will regard Israel’s
policy as driven by animus—in other words, they will suppose that Israel excludes
the refugees because of a hatred (or at least a mistrust) that is specific to the
Palestinian people. We understand why some people might take that view, but that
is not what Israel says about its position. Israel rejects the refugees’ claim to return
because it cannot be the homeland for the Jewish people if it is also the homeland
for the Palestinian people or any other people.

The claims of the Palestinian people are relevant in another way, however.
They illustrate a general principle of reciprocity that is implicit in the idea of a
homeland: a state that proclaims itself a homeland for a particular people must
respect similarly justified claims made by other peoples, including, potentially,
minority groups within its own borders.* When multiple peoples claim the same or
overlapping territories as their homelands, this reciprocity principle may generate
powerful claims for partition, federalism, autonomous enclaves, or other forms of
accommodation. No modern state illustrates the need for and implications of this
reciprocity principle so poignantly as does Israel. Israel came into being partly
because of the need to provide refuge for a persecuted minority with no country to
call its own. It now refuses entry to Palestinians who in the past lived on the same
land and want to call it home again. The logic of Israel’s own founding entails
that this exclusion is just only if the Palestinians have a homeland of their own: in
other words, some version of the “two-state solution” to the Palestinian conflict is
a necessary part of any sound case in favor of a Jewish state.®

3.3. The Comforts of Recognition and Solicitous Inclusion

Notwithstanding the overreaching authority of the Orthodox rabbinate, Israel has
been wildly successful in fashioning itself a Jewish State, and providing not just
refuge but a cornucopia of comforts of recognition for Jews who choose to make
Israel their home. From the outset, Israel’s success at creating a homeland for the
Jewish people has put the mostly Arab, non-Jewish population at great risk of
being locked into the status of second-class citizens. Consider the bare bones of
the situation: Israel has proclaimed itself a Jewish state, yet about twenty percent
of the Israeli population is Arab. The Arabs of Israel are separated from Jewish

30 Gans contends that minority homeland groups are entitled to their own set of homeland
privileges—so that, in particular, the Arab-Israeli Palestinian population is entitled to be
treated as a homeland group within Israel, and this entitlement would persist even after the
creation of a Palestinian state. See Gans, A Just Zionism (above n. 4), 107-09.

31 On this point, both Gans and Gavison agree, and each makes the point with considerable
force. See Gans, A Just Zionism (above n. 4), 19, 58-59, 137; Gavison, Can Israel (above
n. 18), 147-148.
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Israelis by history, by religion, by cultural tradition, by wealth, and by physical
location—the Arabs to an overwhelming extent live in their own communities.
The significance of this division might, at least in principle, be mitigated to some
extent by the great national diversity of Israeli Jews; in the right circumstances,
the Arab minority could consider itself one group among many. For the moment,
though, this possibility seems more imaginary than real, and the situation is surely
seriously aggravated by the bellicose enmity that exists between Israel and its
Arab neighbors. Israel is thus a riveting example of the challenges to equality
faced by a cultural homeland.

In some respects, of course, minorities will be at a disadvantage even in states
that do not constitute themselves as culturally or ethnically preferential homelands.
Democratic majorities will inevitably make laws that advance their interests
rather than those of minorities. A society in which a majority prefers shopping
malls to parks will build more malls than parks (much to the disappointment
of the minority). A society with a large Christian majority will close its schools
on December 25" but not on Yom Kippur or Eid al-Fitr. The mere fact that a
polity adopts rules more favorable to one group than to another is not sufficient
to produce a problem from the standpoint of equal membership. But the idea of a
homeland seems to suggest something more, and more problematic: namely, that
the polity cares especially about the interests of some people (those for whom it is
a homeland) and less about the interests of others.

In our analysis above, we concluded that a homeland nevertheless may
be able to satisfy the requirements of equal membership, but only if it (1) to
the greatest extent possible shares the institutional benefits it confers on the
homeland population with the minority populations within its borders; (2)
affirmatively undertakes to prevent and/or remedy the political, social, and
economic subordination of homeland minorities; and (3) firmly adopts and
effectively communicates a view of its homeland commitments that underscores
the deep egalitarian values that underlie those commitments and the connection
between those values and community-wide equal membership. The second
and third of these requirements we have summarized as the public stance of
solicitous inclusion. The point of all this is blunt: A homeland state must seek
to ensure that its minorities share fully in the economic, social, and political
benefits of the state.

In some respects, Israel does that. For example, it supports Christian and
Islamic schools as well as Jewish ones—although, in practice, the Muslim
schools have less autonomy and less support than the Jewish ones.®> Muslims

32 See generally Majid Al-Haj, Education, Empowerment, and Control: The Case of the
Arabs in Israel (Albany: State University of New York Press, 1995).
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and Christians have full voting rights. As Israel points out frequently (perhaps
too frequently, given the inequalities within its borders), Arab Israelis have done
better economically than Arab populations in other Middle Eastern states. A bevy
of Israeli laws prohibit discrimination. But, Israel has failed to affirmatively
address the opportunities of its Arab population. To the contrary, Arab individuals,
neighborhoods, and communities receive fewer resources with which to exercise
their authority than do their Jewish counterparts.®® This discriminatory policy
reflects a combination of animus and systematic neglect. For example, Alan
Dowty observed in 1998 that: “Reportedly the Israeli cabinet has never held a
comprehensive discussion or review of policy toward the Arab sector; specific
Israeli Arab issues have been discussed in regular policy sessions on perhaps a
dozen occasions, but no overall decisions or guidelines have ever been adopted
by the government as a whole.”%

Dowty puts this problem at the core of the challenges facing the Jewish state:
he contends that “Jewish-Arab relations within Israel are the acid test of Israeli
democracy” (Dowty is referring to relations within Israel’s pre-1967 boundaries,
where Arabs are full Israeli citizens, rather than to the status of the West Bank
and Gaza).* The conflict between secular and religious Jews also presents Israeli
democracy with profound challenges, but from the standpoint of the idea of a
homeland and the issues taken up in this paper, Dowty is clearly correct. As we
have noted, most estimates put Israeli’s Arab citizenry at around 20% of the
population (about 1.5 times the percentage representation of African-Americans
in the United States). Providing this substantial group, one that has many reasons
for alienation from the Zionist project, with full and equal membership in a
Jewish state is a demanding undertaking indeed. Equal membership means, for
example, that Israel’s Arab citizens ought to have opportunities equal to those
of their Jewish peers with regard to healthcare, education, and economic well
being, and that the Israeli state should care just as deeply about their barriers to
opportunity as it would about similar problems faced by Jewish citizens. That is
far from true today: Israeli Arabs suffer from discrimination rather than benefiting
from solicitous inclusion.

33 A case study, focused on Jerusalem, is Amir S. Cheshin, Bill Hutman, and Avi Melamed,
Separate and Unequal: The Inside Story of Israeli Rule in East Jerusalem (Cambridge,
MA: Harvard University Press, 1999). See also, for example, Gershon Gorenberg, “Israel’s
Other Occupation,” New York Times, November 27, 2011.

34 Dowty, The Jewish State (above n. 24), 189. At the end of the same paragraph, Dowty
notes that David Ben-Gurion “did not visit any Israeli Arab community until eleven years
after the establishment of the state.”

35 Ibid., 208.
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Equal membership and the more specific requirement of solicitous inclusion
demand that such inequalities be redressed. Homelands may have a tendency to
neglect or discriminate actively against minorities, but that vice is neither unique
to them (one need only think of historical attitudes in the United States toward, for
example, African-Americans and Native Americans) nor inevitable in them. As
Dowty points out, “Nothing in the ‘Jewish’ nature of the state inherently compels
discrimination in government budgets, health and welfare services, education,
economic opportunities, or treatment in the courts.”*

3.4. Equal Membership and Social Meaning

In order for minorities to claim equal membership in a homeland, they must not
only be able to flourish materially within it but also be able to identify with it.
They ought to be able to feel that it is truly their home, and that they are fully
members of its community, even if it is not the homeland for their people. This
concern about identification is less tangible and more symbolic than the others
that we have discussed, and it is also the most conceptually difficult of them: it is
not at all clear, for example, how a non-Jewish Israeli can identify wholeheartedly
as a member of the Jewish state.

This problem of identification intersects with the problems of endorsement
and social meaning that we have analyzed elsewhere. The United States Supreme
Court has held that the government ought to refrain from sponsoring religious
symbols because by doing so it endorses or affiliates within one group in the
society at the expense of others.*” The government thereby elevates one group’s
status over another and fails to honor the ideal of equal membership. In our
work on religious freedom and the United States Constitution, we have defended
this doctrine (and extended it) by reference to the social meaning of religious
symbols.® We have argued, in particular, that given the meaning of (for example)
a Latin cross within American culture, the government endorses Christianity
by sponsoring its display even if the government denies that it has any specific
intention to honor Christianity or to disparage other faiths.

Some people, of course, deny that harms of this kind are meaningful or
important. There are constitutional theorists in the United States—such as Justice
Antonin Scalia and Professor Noah Feldman—who suggest that minorities ought
to thicken their skins.® They have a right to be protected from discrimination and

36 Ibid., 214.

37 County of Allegheny v. ACLU, Greater Pittshurgh Chapter, 492 U.S. 573, 592-94 (1989).

38 Eisgruber and Sager, Religious Freedom (above n. 1), 122-28.

39 Leev. Weisman, 505 U.S. 577, 640-42 (Scalia, J., dissenting); Noah Feldman, Divided By
God: America’s Church-State Problem—And What We Should Do About It (New York:
Farrar, Straus and Giroux, 2005), 237-243.
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material harms but not from a symbolic sense of disparagement. People who take
this tolerant attitude toward government-sponsored créche displays in the United
States can extend it to Israel and other culturally preferential homelands: on such
a view, if the demands of equality are otherwise satisfied, then the fact that Israel
declares itself a Jewish state presents no independent problem.

For those who take the problem of symbolic harms seriously in the United
States, however, the problem is greatly magnified in the case of a homeland state
like Israel. Equal membership in Israel requires that both the Jews and the Arabs
of Israel come to accept the proposition that the Arabs are full members of the
Jewish state. The Arabs must see themselves as valued members of the Israeli
community and the Jews must see the Arabs in that same light. The social meaning
of the actions and commitments of a state like Israel will influence the capacity of
its citizens to see themselves and each other in this beneficial light.

Consider three different understanding’s of Israel’s self-proclaimed status as
a Jewish state:

e  The Jewish people have been chosen by God and are treasured by him. To
provide this homeland for the Jewish people is to fulfill God’s will and to
actualize his love.

e The Jewish people have endured centuries of being persecuted outsiders,
culminating in the unthinkable events of the Holocaust. Providing secure
refuge and recognition of their legitimate place in the world is to confer on
the Jewish people what many other peoples have taken for granted, and to
which all are entitled.

e  The history, beliefs, and traditions of the Jewish people fill them with
empathy and concern for outsiders everywhere. Hence the twinned
commitments in the founding documents of Israel, to make of Israel both a
Jewish state, and a state in which all citizens enjoy equal social and equal
political rights.

The point, of course, is that the second and third of these social meanings
are affirming of equal membership, while the first is deeply at odds with that
dimension of justice. It behooves the State of Israel and every homeland state to
see equality as, paradoxically, lying at the heart of it partiality.

One way to think about all this is as the objective of creating a shared, possibly
secondary, pan-Israeli identity that might be embraced by the state’s non-Jewish
citizens (even if this goal is fully realized, non-Jewish Israelis will sometimes
feel like outsiders in the Jewish homeland—but, then again, so too will Jewish
and Muslim Americans sometimes feel like outsiders in the United States or other
predominantly Christian countries, even if there were never creches in the town
square or Christian prayers in the local schools).
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The need for an identity of this kind has sometimes been asserted within
Israel. For example, the Israeli-Arab novelist Anton Shammas has called for “a
new definition of the word ‘Israeli,” . .. so that it will include me as well.”*
Various proposals have been made about how to make progress toward this end—
for example, by the creation of some non-Jewish and inclusive Israeli national
holidays (the contemporary, secular version of American Thanksgiving would be
an example).*

One could also shape a shared identity by associating Israel and Israeli identity
with a set of principles drawn from the Jewish tradition but capable of having
universal appeal. The former President of the Israeli Supreme Court, Aharon
Barak, has advocated such an approach, arguing that interpreters should regard
“the phrase ‘Jewish State’” as having “meaning on a high level of abstraction,
which will unite all members of society and find the common ground among
them.”*? Barak’s argument is extremely controversial.** For our purposes, it is
important because it represents one way—though by no means the only way—
in which Israel might generate an inclusive version of national identity. It, or
some other version of a pan-Israeli identity, must eventually prevail if Israel is to
vindicate both its commitment to be a Jewish state and its commitment to equality.
More generally, any homeland must forge an analogous synthesis—it must create
a national identity in which ethnic minorities can share fully—in order to satisfy
the demands of equal membership.

Some people—including both critics and defenders of Israel—will
undoubtedly regard this aspiration as so far removed from present reality as to
be preposterous. They might be tempted to confront us with what they consider
a reductio ad absurdum of our position: “If Arabs must be equal members of the
Jewish state, then it follows that an Arab-Israeli might someday be prime minister
of the Jewish state. That is clearly absurd, so you must be wrong.”

We reject the conclusion, but we think that the premise of this argument is
sound: the ideal of equal membership implies not only that Arab Israelis should
be formally eligible for all public offices, including that of Israeli Prime Minister,

40 Quoted in Dowty, The Jewish State (above n. 24), 213.

41 1bid., 214.

42 Aharon Barak, The Constitutional Revolution: Protected Human Rights, Mishpat
Umimshal [Law and Government in Israel]l (1992): 9, 30 [Hebrew] (as translated into
English in Gary Jacobsohn, “The Permeability of Constitutional Borders,” Texas Law
Review 82 [2004]: 1763, 1775).

43 Ran Hirschl, Constitutional Theocracy (Cambridge, MA: Harvard University Press,
2010), 70-72; Cohen and Susser, Israel and the Politics (above n. 23), 83-95; Lerner,
Making Constitutions (above n. 25), 75-86; Jacobsohn, “The Permeability” (above n. 43),
1780-1787.
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but that it would be desirable if at some point in the future the Jewish state had
a non-Jewish leader. We are also keenly aware of how fanciful this suggestion
appears. We are arguing, however, not about what is achievable tomorrow or even
in the next half-century, but about the ultimate goals and defining principles of
homelands in general and Israel in particular. A due respect for justice and human
rights requires, among other things, that political regimes dedicate themselves
to aspirations that will take a very long time to achieve. America’s founders, for
example, declared independence by announcing that “all men are created equal,”
but neither they nor their successor Abraham Lincoln believed that white and
black Americans could live together as equals (Lincoln’s preferred solution was
to repatriate American blacks to Liberia). The idea that a black man (or a Native
American) might one day become president of the United States would no doubt
have seemed to them preposterous and risible. Indeed, until the very eve of Barack
Obama’s election, many well-meaning Americans continued to believe that they
would never see an African-American president in their lifetimes.

Israel is now less than seventy years old. During that time it has confronted
grim alternatives and its choices (like those of any other country we can think of,
including our own) have sometimes been unjust. But Israel has also accomplished
extraordinary things, building a modern democratic state rapidly in harsh
conditions. Our argument in this paper joins forces with those inside and outside
Israel who believe that to navigate the difficult challenges ahead, Israel must
have a clear conception of its ultimate constitutional goals, even if those goals
are unreachable for the present and for generations to come. If our analysis of the
concepts of homeland and equal membership is valid, it supports the conclusion
that Israel can reaffirm its commitment to equal membership without abandoning
its foundational commitment to be a Jewish state.

3.5. Counterpoint: The Concept of a Modus Vivendi

A central concern of this essay has been the question of whether Israel’s self-
identification as a Jewish state can be reconciled with the demands of justice, and,
more particularly, with the principle of equal membership. It is a concern shared
by many leading Israeli constitutional thinkers, including the former President
of the Supreme Court, Aharon Barak, and his successor Dorit Beinisch, and in
less formal terms, by many Israeli leaders and citizens. For us, this inquiry is the
occasion to broaden our understanding of religious liberty to include circumstances
far removed from those in the United States. For concerned Israelis, the question
carries a more practical and more urgent charge. Israel formally is committed to
equality and human dignity, and no one who takes those values to heart can fail to
ask whether they are within or without the nation’s reach.
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But not everyone who observes and worries about the Israeli state is inclined
to take these fundamental principles of justice into account. Prevalent in Israeli
debates is an approach that sets aside questions of justice or fairness and appeals
in their stead to the purported stipulations of a settled constitutional compromise
that fixes the terms of a modus vivendi for the divided Israeli Jewish community.
The thinking behind this common invocation of a modus vivendi seems to weave
together a Burkean impulse to stay with what works, pessimism about the
possibility of bridging the deep divisions in the Jewish community with anything
more than a stalemate that offers something to each side, and a vague sense that
the terms of this compromise have been settled in some way that grants them
authority. It bears emphasis that the deepest divisions in Israeli society—between
Arabs and Jews—are left out of this modus vivendi, which is often described
simply as the terms of accommodation between secular and religious Jews.*

This settled compromise, which attempts to preserve the balance between
secular and religious Jewish interests exactly as it existed at the inception of the
state in 1948, governs a range of topics from the mundane (bus schedules) to
the lofty (the distribution of political offices). Ironically, this commitment to the
status quo means that Israel, which lacks a formal written constitution, sometimes
honors ad hoc historical practices to a degree that might embarrass even an
American originalist like Clarence Thomas. So, for example, buses run on the
Jewish Sabbath in Haifa and Eilat but nowhere else in Israel because that’s the
way things were when Israel was founded.*

We have three things to say about this idea of a modus vivendi. The first is
blunt and obvious: The modus vivendi cannot be defended from the standpoint of
equal membership, justice more broadly conceived, or the Israeli Declaration of
the Establishment of the State’s commitment to equality. This bleak assessment
holds even with regard to arrangements that affect only the purported parties to
the settlement. And once the interests and concerns of Israel’s Arab population are
taken into account, it becomes perfectly clear that notions of equity, fairness, or
justice are simply not any part of the modus vivendi picture.

This is unlikely to disturb those who are drawn to the idea of a *status quo”
settlement as the governing premise of important Israeli policy choices. For them,
the point of the modus vivendi is to set aside justice and equality in the hopes
of achieving a workable peace in the face of very fundamental conflicts and

44 Agood, sympathetic and thorough treatment of the modus vivendi argument is Cohen and
Susser, Israel and the Politics (above n. 24). Hanna Lerner’s analysis is simultaneously
sensitive to the goals of the modus vivendi but critical of its exclusion of Arab-Israelis. See
Lerner, Making Constitutions (above n. 25), 96-108.

45 Cohen and Susser, Israel and the Politics (above n. 24), 27-29.
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disagreements; and for them, Israel’s existential necessity trumps any competing
concerns.

But even on its own terms, the idea of finding a workable peace by insisting
on the maintenance of the status quo is dubious in the extreme. The Israeli modus
vivendi suffers from a basic flaw, common to many pragmatist strategies and
solutions: namely, despite its pragmatic dress, it has not worked and, indeed, cannot
possibly work. The idea of “preserving the status quo” strikes us as a particularly
ill-starred attempt at establishing a stable compromise. Lots of things change,
and when they do, the idea of “preserving the status quo” becomes incoherent.
Technology changes (television becomes common, for example, and the internet
follows later), work habits and the economy change, and life styles and mores
change. More fundamentally, changes in demographics and international borders
render old arrangements unacceptable. For example, Israel has experienced an
influx of Jewish immigrants whose children Orthodox authorities deem to be
psulei hittun—people ineligible for marriage. The clear injustice of this situation
has led even some commentators sympathetic to the status quo solution to observe
that “[t]he Orthodox monopoly in marriage and divorc[e]—perhaps the single
most significant element in the consociational edifice of the past—appears to be
doomed.”® An even more profound transformation in the status quo came about
because of Israel’s 1967 conquest of the West Bank, viewed as holy land by
most religious Jews and as a strategic asset or a bargaining chip by their secular
counterparts. The occupation of the new territory radically altered the significance
of religion and religious parties in Israeli politics.

The breakdown of Israel’s modus vivendi as a result of the polity’s expansion
bears more than a passing resemblance to the unraveling of America’s starkly
unprincipled agreement to maintain the geographic status quo with regard to
slavery. That agreement unraveled as America expanded westward and new states
joined the Union. Did honoring the constitutional compromise mean freezing the
number of slave states or preserving the balance between slave states and free
states? The Constitution supplied no clear answer to that question, and Lincoln
declared that a more principled solution would eventually have to be found: “*A
house divided against itself cannot stand.” . . . It will become all one thing or all
the other.”*” We do not mean, of course, to suggest that Israeli concessions to
religious authority—which are at the heart of modus vivendi claims—are as unjust
and odious as America’s history of slavery. But we think that, in the end, Israel

46 Ibid., 118.

47 Abraham Lincoln, “A House Divided: Speech delivered at Springfield, Illinois, at the
close of the Republican State Convention,” June 16, 1858, repr. in Abraham Lincoln: His
Speeches and Writings, ed. Roy P. Basler (Cambridge, MA: Da Capo Press, 2001), 420.
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will be unable to duck critical questions of principle just as the United States was
unable to duck the questions of principle that lay at the heart of national divisions
over slavery.

When a modus vivendi breaks down, it offers no resources for its own repair.
There is, to be more specific, no way to apply or extend the modus vivendi to
govern unanticipated circumstances—and most of Israel’s circumstances today,
both domestic and international, were unanticipated in 1948. One cannot turn
for guidance to the principles that animated the original agreement because it
is not principled—that is, indeed, precisely the sense in which it purports to be
“pragmatic.” It is thus no surprise that Israel’s modus vivendi bid for peace without
principle has led not to peace among Israel’s various Jewish sub-communities but
to escalating conflict, in which Jewish settlers attack Israeli military installations
and in which the haredim allege that Israel’s government is anti-Semitic.*

A modus vivendi built around the idea of “preserving the status quo™ is self-
evidently prone to unraveling, but we believe that vulnerability is intrinsic to any
unprincipled settlement of a deeply contested moral issue. A modus vivendi has
a chance of succeeding if it becomes genuinely a way of life—that is, if people
take it for granted and conform their conduct to it without thinking about it. If,
however, the issue at its core is a life-or-death question that continues to agitate
people—slavery, the relationship between state and religion, or the fate of land
that some regard as sacred—then people will chafe against the modus vivendi’s
departure from the principles they favor. As circumstances change, they will see
opportunities to seize the moment and reconfigure the terms of the settlement—
and when such moments occur, the settlement will by its nature offer no principles
capable of guiding the altered debate to a tranquil conclusion.

Our third observation is that a modus vivendi may nevertheless be an
appropriate and, indeed, necessary response to a narrow range of problems for
which principled solutions are impossible not simply as a practical matter but
conceptually. We think that the city of Jerusalem, which is holy ground for multiple
religions, presents a problem of that kind. There is no way to find a principled
resolution to a problem in which multiple sects and faiths claim the same rock or
building as sacred for utterly incompatible reasons and purposes. There may be
no ultimate disposition of issues about Jerusalem, only a shifting set of pragmatic

48 lsabel Kershner, “Israeli Protest’s Invocation of Holocaust is Condemned,” New York
Times, January 2, 2012; Noah J. Efron, Real Jews: Secular vs. Ultra-Orthodox and the
Struggle for Jewish Identity in Israel (New York: Basic Books, 2003). Disputes between
secular and ultra-religious portions of Israel’s Jewish community erupt regularly around
the role of women. Ethan Bronner and Isabel Kershner, “Israeli Women Core of Debate on
Orthodoxy,” New York Times, January 15, 2012.
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deals among contending groups, backed up by some combination of international
arbiters and military force (with all the instability and risk that entails).

4. The French Republic

France presents a second model of a cultural homeland, one with a distinct strategy
for addressing the demands of equal membership and a distinct set of problems
and challenges to accompany it. Like Israel and unlike the United States, France
conceives itself as the home of a particular ethnic group or people—the French—
and endeavors to preserve and sustain a specifically French public culture. Like
Israel, France has maintained immigration laws that incorporate preferences
for French people living outside of France, including, in particular, denizens of
Algeria and other French colonies. Like Israel, France’s foundational principles
include not only a commitment to the maintenance of a French identity but also
an emphatic endorsement of equality. Unlike Israel, however, France conceives
of its national identity as inclusive of all minorities; this makes it, in principle at
least, a powerful mechanism for implementing the ideal of equal membership
rather than a barrier to it. Whereas “Jewish” is an exclusive category and carries
the equality-threatening charges of both race and religion, everyone in France can,
in theory, become French. Indeed, the French desire that everyone do so. France
thereby exemplifies a particular kind of solution to the inequalities entailed by
a preferential commitment to a particular ethnic culture: such a commitment is
arguably consistent with equal membership if the national culture is everyone’s
culture.

To ensure full and equal membership of each French citizen in the French
national community, France aggressively seeks to limit the public significance
of intermediate ethnic and cultural groups. France is skeptical of the hyphenated
identities (African-American, Irish-American, or Jewish-American) that the
United States takes for granted: every citizen should count equally as French,
rather than partially as African-French or Jewish-French. This posture affects
how France treats racial and ethnic identities. For example, France forbids not
only affirmative action policies but also the collection of any demographic data
about race. In this regard, French constitutional law demands a kind of *“color-
blindness” that goes significantly beyond any widely held position in American
law (many Americans have constitutional objections to affirmative action policies,
but relatively few express concerns about the collection of demographic data).

The French commitment to an unmediated national community has important
implications for religious freedom. Indeed, France’s concern about mediating
groups derives directly from opposition to the power once exercised by the Catholic
Churchin France, and it gives rise to the French conception of secularism known as
laicité. Laicité comprehends two elements. One aspect is a notion of church-state
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separation that is, in some ways, stricter than its American counterpart but in other
respects more flexible (for example, the French government sponsors churches
and national religious councils in ways that would be unthinkable in the United
States).”® The second aspect is an affirmative commitment to a robustly secular
public space, defined by the “civil, civic, and political values that come from the
Declaration of the Rights of Man of 1789, the preamble to the Constitution of
1946, and the fundamental principles recognized by the laws of the Republic.”*°
This commitment to a secular public culture undergirds what Cécile Laborde calls
a “doctrine of conscience, which prescribes norms of conduct both for religious
organizations and for individual citizens.”* As Elisabeth Zoller notes, it is the
second aspect of laicité that most sharply distinguishes it from American-style
secularism: instead of celebrating a religious pluralism in which individuals freely
choose among and express allegiance to a variety of competing theologies and
churches, French laicité cultivates a public sphere in which manifestations of
religion, and hence, of religious difference, are suppressed.®2

French nationalism thus both promotes a particular culture and simultaneously
incorporates a robust commitment to equal membership that aims to overcome the
preferentialism otherwise associated with a cultural homeland: everyone is invited
and expected to become French. French nationalism promises to preserve the
freedom and equality of all French citizens, including the freedom of all citizens
to worship as they choose. France does not have a theology, or, for that matter,
an anti-theology. No one is required to renounce his or her spiritual beliefs, or to
affirm an alien set of beliefs. No one is punished or persecuted for worshipping
the god of his or her choice, in the manner of his or her choice, providing that this
all goes on indoors rather than in the public square.

That of course is the rub: a French citizen can commit to any religion, any
set of cultural values, in private. But if his or her deep commitments demand
a public showing of religiosity or a public manifestation of cultural ritual, they
may clash with the doctrine of conscience that aims to keep the public sphere
ruthlessly secular. It is this aspect of laicité that puts French nationalism, despite
its vigorously egalitarian foundations, at potential odds with the principle of equal
membership. Becoming French is easier and less theologically demanding than

49 “Understood as the principle of the separation of church and state, laicité operates in the
United States in an infinitely harder and more rigid manner than in France” (Elisabeth
Zoller, “Laicité in the United States or the Separation of Church and State in a Pluralist
Society,” Indiana Journal of Global Legal Studies 13 [2006]: 561, 592).

50 Ibid., 592.

51 Cecile Laborde, Critical Republicanism: The Hijab Controversy and Political Philosophy
(New York: Oxford University Press, 2008), 33.

52 Zoller, “Laicité” (above n. 49), 592, 594.
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converting to Judaism, but it is not clear that France can meet the demands of
equal membership by asking everyone to become French any more than Israel
could do so by asking everyone to become Jewish. In particular, if a minority
within France has cultural commitments inconsistent with the public culture, it
may have to suppress public expression of those commitments in order to become
fully part of the French people and the French republic.

For example, agents of the French government are held to a “‘devoir de
réserve’ (obligation of restraint): they must not display any sign of religious
allegiance, so as to show equal respect to all users of public services.”* This
requirement applies not only to politicians (who are expected to avoid the kind of
religious rhetoric common in American politics) but also to run-of-the-mill civil
servants, including tax inspectors, postal clerks, and bus drivers. The strictures
of the devoir de réserve will obviously affect secular or Catholic French citizens
differently from, say, Sikhs, who may not be able simultaneously to accept public
employment and adhere to their religion.

Given the egalitarian ambitions of French secular culture, some people might
be tempted to view this problem in terms of liberty rather than equality: persons
in France must surrender some freedom or suppress some of their individuality
so that everyone can have (or at least appear to have) equal status in the public
sphere. These impositions on liberty, however, occur according to a pattern that
has clear implications for equality. Not surprisingly, France’s secular public space
is largely inoffensive to the majority or dominant group in France. Those who
must make the greatest sacrifices of liberty are likely to be members of minority
groups. This pattern is no accident. Group-based identities are among the targets
of laicité and French nationalism more generally: “To become a citizen, a report
in 1993 stated, meant enjoying full freedom of private communal association and
explicitly rejecting “the logic of there being distinct ethnic or cultural minorities,
and instead looking for a logic based on the equality of individual persons.’”®*

The most notorious instance of this problem is the long-running controversy
over the wearing of the hajib or headscarf by Muslim schoolgirls.% The controversy
exposes clearly how laicité, despite its vigorously egalitarian pedigree, can
be in tension with equality. In 2004, on the recommendation of a commission

53 Laborde, Critical Republicanism (above n. 51), 48.

54 Joan Wallach Scott, The Politics of the \eil (Princeton: Princeton University Press, 2007),
76, quoting Adrian Favell, Philosophies of Integration: Immigration and the Idea of
Citizenship in France and Britain (New York: Palgrave Macmillan, 2001), 70.

55 The summary that follows draws heavily upon Laborde, Critical Republicanism (above
n. 51); Scott, The Politics (above n. 54); and Ahmet T. Kuru, Secularism and State
Policies Toward Religion: The United States, France, and Turkey (New York: Cambridge
University Press, 2009).
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chaired by Bernard Stasi, France enacted legislation prohibiting the wearing
of hajib, or headscarves, in the public schools. The legislation also applied to
any other “ostentatious” religious symbols—such as yarmulkes, large crosses,
and turbans—but headscarves were the sole provocation and clear target for the
law. The Commission and the French government defended the law as necessary
to implement laicité. In their view, the headscarves were objectionable on two
grounds: they announced a sub-national identity that compromised the schools’
ability to inculcate the values of a unified French Republic, and they marked the
young women who wore them as having a status subordinate to men. According
to proponents of the law, the headscarf ban promoted rather than compromised
equality: it made Islamic young women full members of the French republic and
protected them from sexist religious practices. In 2010, the French Parliament
went considerably further, banning the wearing of nigab, or facial veils, anywhere
in public. This second ban did not affect other religious symbols, but it did apply
to other facial coverings—such as masks and balaclavas. As with the law that
preceded it, everyone understood that the clear target of the law was Islamic dress.

French proponents of the hajib and nigab bans vigorously defend them in
the name of equal membership. They claim that both garments mark women as
neither fully equal nor fully French, and that they accordingly impede women
from achieving the full measure of French citizenship. For example, Fadela
Amara, an Islamic feminist and the former French Secretary of State for Urban
Policies, criticized the hajib on the ground that “the veil is the visible symbol
of the subjugation of women.”® French Prime Minister Francois Fillon justified
the prohibition of the nigab on the ground that those who cover their faces in
public put themselves “in a situation of exclusion and inferiority incompatible
with the principles of liberty, equality, and human dignity affirmed by the French
republic.”s

Our framework requires that we ask two questions about these claims. The
first is whether the French conception of equal membership, considered on its own
terms, justifies the prohibitions on headscarves and veils. The second is how that
conception fares when tested against the standards of solicitous inclusion that, we
have argued, France or any other homeland might strive to honor in order to avoid
the unjust preferences that otherwise invariably accompanies the commitment to
a specific national culture.

With regard to the first question, many Islamic women in France and elsewhere
insist that they wear headscarves or veils voluntarily, and that they gain protection
from harassment and enjoy the gratifications of manifest devotion and Islamic

56 Rose George, “Ghetto Warrior,” The Guardian, July 17, 2006.
57 Angelique Chrisafis, “France Spells Out Niqab Ban,” The Guardian, March 4, 2011.
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cultural identity. To our knowledge, there is little if any empirical data available
to justify the government’s decision to override this judgment by some Islamic
women about their own best interests. Perhaps more tellingly, the French Conseil
d’Etat reached the same conclusion in 1989, when it first confronted questions
about headscarves and citizenship: it held that principles of laicité did not justify
banning the hajib from the schools.>® Moreover, the newly exquisite sensitivity to
headscarves and religious dress comes during a period when French schools have
otherwise become increasingly accommodating of idiosyncratic dress. France did
away with school uniforms in the 1970s.%® The 2004 statute banning headscarves
thus created a singular exception to an otherwise permissive set of practices.
Indeed, Cécile Laborde notes that the 2004 law was in one significant respect
a novel extension of previous understandings of laicité: it marked the first time
“that the principle of the neutrality of public service [was] explicitly understood to
entail obligations for [the] users” of such a service (namely, students) rather than
only for the state agents (teachers) who provided it.®°

In light of all these facts, the prohibitions on headscarves appear to have
more to do with prejudice and ideological dogmatism than with the conditions
necessary for the fulfillment of French citizenship. The extension of the headscarf
ban to yarmulkes and turbans only makes the matter worse. These items of
religious apparel seem never before to have been considered inconsistent with
the development of French citizenship, and their prohibition deepens our doubts
about the need for the ban and the motives behind it.

Nor, turning to the second of the two questions that we identified, does the
rigorous imposition of a French public identity seem well calculated to achieve
the goal of solicitous inclusion. The Muslims of France are ghettoized and are the
victims of intolerably high unemployment. Studies suggest that there is rampant
discrimination against them in the job market. According to Joan Scott “[North
African] immigrants, who make up about 8 percent of the [French] population,
account for about a third of all unemployed. They are last hired and first fired;
that rates of unemployment of fifteen-to- twenty-four-year-olds of Algerian origin
.. . are more than double those of ‘native’ French with the same credentials.”s!
North Africans live in “separate enclaves on the edges of cities, at once invisible
and visibly distinct from residents of city centers.”®? Scott argues that racial and
religious hostility provided the primary impetus for the headscarf ban.

58 Kuru, Secularism and State Policies (above n. 55), 103.
59 Scott, The Politics (above n. 54), 98.

60 Laborde, Critical Republicanism (above n. 51), 53.

61 Scott, The Politics (above n. 54), 75.

62 Ibid., 76.
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In all, France’s Islamic population might with some justification feel more like
atolerated source of labor than welcome citizens of a lofty French culture. Missing,
and demanded by solicitous inclusion, are well-enforced anti-discrimination laws,
and vigorous programs aimed at making it possible for Muslims to flourish, to
enjoy economic, social, and political equality. In France, of course, such policies
could not be group-conscious—they would have to be implemented, in other
words, without collecting demographic data about racial or religious minorities—
but that is no barrier to meeting the demands of solicitous inclusion: the relevant
welfare policies could be framed in terms of assisting disadvantaged persons or
neighborhoods rather than racially or religiously defined groups. Fadela Amara,
the French politician whom we quoted earlier, would presumably agree: she is a
vigorous critic not only of headscarves but of the French treatment of the Arab
minority to which she belongs.

For Amara and other defenders of the laws banning headscarves and veils,
those prohibitions are necessary first steps toward ending the inequalities that
plague French society. Yet, given those inequalities, the prohibitions function
instead as unnecessary insults added to injuries that are already substantial. Like
many other commentators, we regard the bans as unjust affronts to equality. That
is transparently so in light of the inequality that prevails in France today, but we
find it hard to imagine any circumstances in which the sweeping prohibitions on
the hajib and nagib would be defensible from the standpoint of equal membership.
Yet, even so, the idea of a homeland might help to explain and justify other
differences between laicité and American principles of religious freedom, such
as with regard to questions about religious expression by government officials or
about when state schools must accommodate religious clubs or organizations on
school premises.5

5. Conclusion

We have tried in this paper to broaden the set of conceptual and evaluative tools
available for the analysis of political regimes committed to religious freedom.
Our framework permits the identification of at least three kinds of regime. In
American-style liberal pluralism, the political regime creates the national people:

63 The United States Supreme Court has held that school officials must permit religious groups
the same access to school facilities that they allow to other, non-religious groups. See
Good News Club v. Milford Central School District, 533 U.S. 98 (2001); Lamb’s Chapel v.
Center Moriches Union Free School District, 508 U.S. 384 (1993); Board of Education of
Westside Community Schools v. Mergens, 496 U.S. 226 (1990). Such a doctrine might be
appropriate to the United States but not to France.
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the American people are a collection of overlapping groups united by their
commitment to a shared political system. In French-style republican nationalism,
the political regime serves a national political community and expresses an
historical political culture that aspires to embrace all citizens: France is the
homeland of the French people. In Israeli-style ethnic nationalism, the polity
serves as the cultural homeland for some but not all citizens: Israel is the homeland
of the Jewish people but not of all Israelis.

The principle of equal membership applies to all three regime-types, but its
entailments differ. In the case of liberal pluralism, equal membership demands that
the state treat all persons with equal regard. In the case of culturally preferential
homelands, which have justice-regarding reasons to adopt policies inconsistent
with equal regard, equal membership remains achievable if the state adopts a
posture of solicitous inclusion. Embracing solicitous inclusion is especially
difficult in ethnic nationalism, which begins by preferring one group to other
portions of the citizenry—but we have argued that it is not an impossible goal, so
long as the homeland’s cultural identity can be construed to include, as one of its
own defining principles, a commitment to the equality of minority groups.

We realize that our argument turns on some delicate distinctions, especially
insofar as it attempts to show that a state can simultaneously dedicate itself to
prefer one culture over others and to uphold the equal membership of persons
from all cultures. We believe that we have found a path through the difficulties.
For those who disagree, however, we hope that our analysis remains relevant
in another way. We noted earlier in this paper a second justification for Israel
and other ethnic homelands. That justification was pragmatic and based in claims
about transitional justice. It maintained that, even if some more egalitarian,
pluralist government is ultimately desirable, an ethnic homeland might be the
best possible approach to justice in the radically imperfect circumstances in the
present world. For those who prefer (or are at least willing to consider) such an
account of Israel, we hope that our argument might illuminate what is at stake: the
benefits that an ethnic homeland might secure as well as the kinds of equality that
it can and cannot be asked to provide to the minorities who live within it.
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Religion in Politics

Rawls and Habermas on Deliberation
and Justification

Menachem Mautner

In this article | argue that John Rawls’s concept of public reason—clearly one
of the central concepts of his political liberalism—Ilumps together a selection of
political activities (voting, deliberation, decision making) and a set of political
institutions (legislatures, courts), without sufficiently distinguishing between
them or identifying the distinct normative considerations that are relevant to
each. Moreover, Rawls’s concept of public reason is very ambiguous. This over-
inclusiveness and ambiguity of the concept has spilled over to much of the lively
discussion of Rawls’s political liberalism.

I shall try to elucidate Rawls’s concept of public reason by recasting it in
terms of two major concepts that are relevant to our understanding of the political:
deliberation and justification. I argue that Rawls’s public reason should be
read as having to do with justification rather than deliberation, and that Jirgen
Habermas’s position on public reason is superior to that of Rawls inasmuch as it
is premised on a clear distinction between deliberation and justification. However,
some of Habermas’s critiques of Rawls are unjustified, and there is a contradiction
in Habermas’s position.

I also argue that Habermas’s and Rawls’s positions epitomize *“the
anthropologization of politics” that follows from the substitution of the nation-
state paradigm with the multicultural paradigm of the state. The rise of the
multicultural paradigm also occasions “the anthropologization of courts”: | argue
that liberal courts intervening in the cultural practices of non-liberal groups need

*  The Danielle Rubinstein Chair on Comparative Civil Law and Jurisprudence, Faculty of
Law, Tel Aviv University. For their helpful comments | wish to thank Yitzhak Benbaji,
Avihay Dorfman, Amnon Knol, and Tami Meisels. I also wish to thank the participants of
the International Conference on the Role of Religion in Human Rights Discourse, held at
the Israel Democracy Institute in May 2012, and the participants of the Faculty Seminar of
the Department of Philosopy, Bilkent University, Ankara, for their comments.
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to support their rulings with justifications internal to those groups, including
justifications borrowed from the human rights doctrine.

1. Deliberation and Justification

1.1. Deliberation

Political theory of the last decades of the twentieth century has taken *“a strong
deliberative turn.”* Several justifications have been offered in support of a
deliberative view of democracy.

One justification focuses on legitimacy: for decisions undertaken by a
democratic political system to be legitimate, they need to be the outcome of
deliberation among the citizens who would be made subject to those decisions.?

A second justification of the deliberative view of democracy focuses on the
notion of respect: if human beings are viewed as being capable of forming and
acting on intelligent conceptions of how their lives should be lived,® then respect
for citizens in a democracy requires that they have the opportunity to deliberate
over the desirability and content of political decisions that may affect them.*

1 John S. Dryzek, Deliberative Democracy and Beyond (Oxford: Oxford University Press,
2000), 1. See also Richard H. Pildes, “Competitive, Deliberative, and Rights-Oriented
Democracy,” Election Law Journal 3 (2004): 685. It is often argued that deliberative
democratic theory developed as a reaction against aggregative accounts of democratic
politics, also known as interest groups liberalism, which view politics as functioning
according to the logic of the market. See Clarissa Rile Hayward, “What Can Political
Freedom Mean ina Multicultural Democracy? On Deliberation, Difference, and Democratic
Governance,” Political Theory 39/4 (2011): 468, 471. See also Jane Mansbridge, “Self-
Interest in Political Life,” Political Theory 18 (1990): 132.

2 Seyla Benhabib, “Toward a Deliberative Model of Democratic Legitimacy,” in Democracy
and Difference, ed. Seyla Benhabib (Princeton, NJ: Princeton University Press, 1996), 67,
68; James Bohman, “Survey Article: The Coming of Age of Deliberative Democracy,”
Journal of Political Philosophy 6 (1998): 400, 401-402; Jack Knight and James Johnson,
“Aggregation and Deliberation: On the Possibility of Democratic Legitimacy,” Political
Theory 22 (1994): 277, 283; Amy Gutmann and Dennis Thompson, Democracy and
Disagreement (Cambridge, MA: Harvard University Press, 1996), 41; Dryzek, Deliberative
Democracy (above n. 1), 1; Pildes, Competitive (above n. 1), 695.

3 Ronald Dworkin, “What Rights Do We Have?” in Taking Rights Seriously (London:
Duckworth, 1978), 266, 272; William Galston, “Defending Liberalism,” American
Political Science Review 76 (1982): 621, 625.

4 Charles Larmore, “The Moral Basis of Political Liberalism,” Journal of Philosophy 12
(1999): 599, 623; Amy Gutmann and Dennis Thompson, Why Deliberative Democracy?
(Princeton, NJ: Princeton University Press, 2004), 4, 7, 11, 21-22; Dryzek, Deliberative
Democracy (above n. 1), 17; Bohman, Survey (above n. 2), 408-409; Gutmann and
Thompson, Democracy and Disagreement (above n. 2), 12, 14, 18.
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A third justification claims that deliberation among citizens enriches and
improves the quality of decisions undertaken by a democratic political system. It
is on this justification that I wish to focus.

The claim that deliberation improves the quality of political decisions may be
traced back to its roots in Aristotle, who phrased “the doctrine of the collective
wisdom of the multitude”:® “There is this to be said for the Many. Each of them by
himself may not be of a good quality; but when they all come together it is possible
that they may surpass—collectively and as a body, although not individually—the
ability of the few best.”® Aristotle takes his analogy from the feast: “Feasts to
which many contribute may excel those provided at one man’s expense. In the
same way, when there are many (who contribute to the process of deliberation),
each can bring his share of goodness and moral prudence; and when all meet
together the people may thus become something in the nature of a single person
who—as he has many feet, many hands, and many senses—may also have many
of the qualities of character and intelligence.””

According to Thucydides, Pericles had the same insight: “instead of looking on
discussion as a stumbling-block in the way of action, we think it an indispensable
preliminary to any wise action at all.”®

In On Liberty, J. S. Mill sees deliberation as a dialectical process that leads
to “new synthetic truth.” For Mill, opposites complement each other with the
elements of truth contained in them, and thus “as agents rebut opposing views and
defend their own against critics, a dialectical process emerges that, by convincing
people of their limited views and pointing out the value of alternative positions,
discovers new, positive positions.”

Mill’s insight is shared by John Rawls. Behind “the veil of ignorance”
legislators are already impartial, writes Rawls. So what would deliberation add
to their decision-making process? The answer lies in the fact that “discussion
among many persons is more likely to arrive at the correct conclusion . . . than the
deliberations of any one of them by himself”:

5 Jeremy Waldron, “Minority Cultures and the Cosmopolitan Alternative,” University of
Michigan Journal of Law Reform 25 (1992): 751, 772.

6 Aristotle, Politics 1281b, The Nicomachean Ethics, trans. J.A.K. Thompson, (London:
Penguin Books, 1953, 1987). See also Jeremy Waldron, “Religious Contributions in
Public Deliberation,” San Diego Law Review 30 (1993): 817, 836, 841, 842; Waldron,
“Minority Cultures and the Cosmopolitan Alternative,” University of Michigan Journal of
Law Reform 25 (1992): 751, 772.

7  Avristotle, Politics 1281b (above n. 6).

8 Jon Elster, “Introduction,” in Deliberative Democracy, ed. Jon Elster (Cambridge:
Cambridge University Press, 1998), 1.

9 Robert Devigne, Reforming Liberalism (New Haven: Yale University Press, 2006), 87. See
also Waldron, “Religious Contributions” (above n. 6), 817, 836-837.
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The exchange of opinion with others checks our partiality and
widens our perspective; we are made to see things from their
standpoint and the limits of our vision are brought home to us. .. .
Even representative legislators are limited in knowledge and the
ability to reason. No one of them knows everything the others know,
or can make all the same inferences that they can draw in concert.
Discussion is a way of combining information and enlarging the
range of arguments. At least in the course of time, the effects of
common deliberation seem bound to improve matters.%

In the same vein, in Political Liberalism Rawls writes that “Citizens learn and
profit from conflict and argument, and when their arguments follow public reason,
they instruct and deepen society’s public culture.”*

Likewise, Amy Gutmann and Dennis Thompson write that “Through the
give-and-take of arguments, participants can learn from each other, come to
recognize their individual and collective misapprehensions, and develop new
views and policies that can more successfully withstand critical scrutiny. When
citizens bargain and negotiate, they may learn how better to get what they want.
But when they deliberate, they can expand their knowledge, including both their
self-understanding and their collective understanding of what will best serve their
fellow citizens.”?

James Bohman claims that the enrichment rationale is “the best defense of
public deliberation”: “When deliberation is carried out in an open public forum,
the quality of the reasons is likely to improve. In such a forum, public opinion is
more likely to be formed on the basis of all relevant perspectives, interests, and
information and less likely to exclude legitimate interests, relevant knowledge, or
appropriate dissenting opinions. Improving the quality of the reasons employed
in political justification will ultimately affect the quality of the outcomes that they
produce.”®

10 John Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press, 1971),
358-359.

11 Rawls, Political Liberalism (New York: Columbia University Press, 1993), Ivii. See also
Francis Bacon, “Of Friendship,” in The Essays, ed. John Pitcher (New York: Penguin
Books, 1985), 138, 142.

12 Gutmann and Thompson, Why Deliberative Democracy? (above n. 4), 12. See also
Gutmann and Thompson, Democracy and Disagreement (above n. 2), 44; Amy Gutmann,
“Rawls on the Relationship between Liberalism and Democracy,” in The Cambridge
Companion to Rawls, ed. Samuel Freeman (Cambridge: Cambridge University Press,
2003), 168, 202-204.

13 James Bohman, Public Deliberation (Cambridge, MA: MIT, 1996), 26. Emphasis in
original text. See also on 25, 68, 72.
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Jeremy Waldron writes that deliberation enables citizens and decision makers
to be exposed to “perspectives and experiences with which they are initially
unfamiliar”;** “to open [their] mind to other perspectives, hear what others are
saying, remind them of things they may have overlooked, exchange experiences,
proverbs, images, and insights;”*> and thus to come up with decisions that are
superior to those that could have been made on the basis of the “prejudices with
which the people went into the forum.”?

Seyla Benhabib claims that as “no single individual can anticipate and foresee
all the variety of perspectives through which matters of ethics and politics would
be perceived by different individuals,” and as “no single individual can possess all
the information deemed relevant to a certain decision affecting all,” deliberative
processes are “essential to the rationality of collective decision making
processes.”*” Even more significant, according to Benhabib, is the fact that “the
very procedure of articulating a view in public imposes a certain reflexivity on
individual preferences and opinions. When presenting their point of view and
position to others, individuals must support them by articulating good reasons in
a public context to their co-deliberators. This process of articulating good reasons
in public forces the individual to think of what would count as a good reason for
all others involved.”®

Jorge M. Valadez, too, sees the main contribution of deliberation in a
democracy as being the enrichment of the discourse that leads to political
decisions: deliberation increases citizens’ understanding of policy options; it
deepens their understanding of the collective good; it examines and critiques
even “the most fundamental and cherished values and beliefs”; and it is the force
of the better argument that becomes “the primary legitimizing factor of social
policies.”®

Some writers go even further, claiming that the more culturally diverse a
country is the more enriching its processes of political deliberation are likely to be.
Thus, James Bohman writes that “in the case of cultural pluralism ... diversity can
even improve the public use of reason and make democratic life more vibrant.”?
And Amy Gutmann writes: “Multiculturalism . . . can aid adequate deliberation.
Our moral understanding of many sided issues . . . is furthered by discussions with

14 Waldron, “Religious Contributions” (above n. 6), 841.

15 1lbid., 834.

16 Ibid., 841.

17 Benhabib, “Toward a Deliberative Model” (above n. 2), 69, 71-72.

18 Ibid. Emphasis in original text.

19 Jorge M. Valadez, Deliberative Democracy, Political Legitimacy, and Self-Determination
in Multicultural Societies (Boulder, CO: Westview Press, 2001), 5.

20 James Bohman, Public Deliberation (above n. 13), 72.
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people with whom we respectfully disagree especially when these people have
plural identities different from our own.”%

And finally, reflecting on Kant, Onora O’Neill writes that thinking and the
communication of thoughts are inseparable: we cannot reason or even think
correctly “unless we think in common with others.””?? Reason, for Kant, develops
and emerges through uninhibited debate in which it withstands criticism and
challenge, and therefore the communication of thoughts cannot be made subject
to any external authority; the only authority to which reason may be made subject
is that of reason itself. Likewise, any limitation on our freedom to communicate
our thoughts amounts to a limitation of our freedom of thought.

1.2. Justification

“‘Public justification’ is the most important idea in contemporary liberal-
democratic political theory.”?* But there are at least three contexts in which the
notion of justification is used in political theory.?

One is the justification of the liberal-democratic regime to the citizens living
under it.?® Prime contemporary examples of that are Rawls’s A Theory of Justice
and his Political Liberalism.?” Together with Rawls, “many philosophers now

21 Amy Gutmann, “Rawls” (above n. 12), 203-204.

22 Onora O’Neill, “The Public Use of Reason,” Political Theory 14 (1986): 523, 546.

23 lbid.

24 Fred D’Agostino, “Value Pluralism, Public Justification, and Post-Modernism: The
Conventional Status of Political Critique,” Journal of Value Inquiry 29 (1995): 351.

25 See Robert Audi, Religious Commitment and Secular Reason (Cambridge: Cambridge
University Press, 2000), 65; David Estlund, “Book Review,” Philosophy & Phenomeno-
logical Research 59 (1999): 821, 823; J. Roland Pennock, “Justification in Politics,” in
Nomos, ed. J. Roland Pennock and John W. Chapman, vol. 28 (New York: New York
University Press, 1986), 291.

26 Charles Larmore, “Pluralism and Reasonable Disagreement,” Social Philosophy & Policy
11 (1994): 61; Charles Larmore, “Political Liberalism,” Political Theory 18 (1990): 339;
Larmore, “The Moral Basis” (above n. 4); Thomas Nagel, “Moral Conflict and Political
Legitimacy,” Philosophy and Public Affairs 16 (1987): 215, 218; Steven Wall, “Is Public
Justification Self-Defeating?”” American Philosophical Quarterly 39 (2002): 385; Stephen
Macedo, “Politics of Justification,” Political Theory 18 (1990): 280.

27 Charles Larmore, “Public Reason,” in The Cambridge Companion to Rawls, ed. Samuel
Freeman (Cambridge: Cambridge University Press, 2003), 368, 374; Michel Seymour,
review of John Rawls by Catherine Audard, Ethics 118 (2008): 327, 330-332; Samuel
Freeman, Justice and the Social Contract—Essays on Rawlsian Political Philosophy
(Oxford: Oxford University Press, 2007), 217, 250. For another example see Gerald F.
Gaus, Value and Justification (Cambridge: Cambridge University Press, 1990); Gerald
F. Gaus, Justificatory Liberalism: An Essay on Epistemology and Political Theory (New
York: Oxford University Press, 1996).
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argue that grounding political principles in public justifications is a fundamental
feature of liberalism.”?

A second context has to do with the requirement of justifying to the citizens of
a state a particular decision made by a leader or state institution, a coercive action
by a leader or state institution, or a proposal made by a citizen that may end up
coercing other citizens or that may adversely affect other citizens.?

The third context in which justification is used in political theory concerns
the requirement of citizens to provide justifications for the arguments made
by them in the course of political discussions. As Christopher J. Eberle writes:
“A citizen’s obligation to provide public justification governs not just political
decision making but also political advocacy: it governs the reasons a citizen
may employ to convince her compatriots that they ought to support her favored
coercive laws. When a citizen seeks to convince them, she ought to articulate
a public justification for that policy; and if she cannot do so, then she ought to
refrain from advocating that law.”*

Obviously, the dividing line between deliberation and justification is fuzziest
in this last context, and clearest in the second. While deliberation deals with a
process meant to culminate in a decision, justification of a coercive decision
assumes that a decision-making process has already taken place (not necessarily
with the participation of the person to whom the decision is about to be applied)
and been completed.

28 Bruce W. Brower, “The Limits of Pubic Reason,” Journal of Philosophy 91 (1994): 5. See
also Colin Bird, “Mutual Respect and Neutral Justification,” Ethics 107 (1996): 62.

29 Jeremy Waldron, “Disagreement about Justice,” in The Philosophy of Rawls, ed. Henry S.
Richardson and Paul J. Weithman (New York: Garland, 1999), 78, 107, 116; Gutmann and
Thompson, Democracy and Disagreement (above n. 2), 13; Gutmann and Thompson, Why
Deliberative Democracy? (above n. 4), 3; Gutmann, “Rawls” (above n. 12), 201; Macedo,
“Politics” (above n. 26), 280; Frank I. Michelman, “Justification (and Justifiability) of Law
in a Contradictory World,” in Nomos (above n. 25), 71; Jeremy Waldron, “*Public Reason
and Justification” in the Courtroom,” Journal of Law, Philosophy & Culture 1 (2007):
107, 116, 123; Paul J. Weithman, Religion and the Obligations of Citizenship (Cambridge:
Cambridge University Press, 2002), 121, 124; Cristina Lafont, “Religion in the Public
Sphere: Remarks on Habermas’s Conception of Public Deliberation in Postsecular
Societies,” Constellations 14 (2007): 239, 250.

30 Christopher J. Eberle, Religious Conviction in Liberal Politics (Cambridge: Cambridge
University Press, 2002), 57. See also Thomas A. Spragens, Jr., “Justification, Practical
Reason, and Political Theory,” in Nomos (above n. 25), 336, 338 (“Political justification is
the reflective side of phronesis, of practical reason”); Don Herzog, Without Foundations
(Ithaca: Cornell University Press, 1985), 18; Gaus, Value and Justification (above n. 27),
321, 322, 325-328; Virginia Held, “Justification: Legal and Political,” Ethics 86 (1975):1,
9, 10; Audi, Religious Commitment (above n. 25), 89, 90; Waldron, “Disagreement about
Justice” (above n. 29), 78, 116.
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The main underlying rationale of the justification requirement, in all three
contexts, is the need for state leaders, state institutions, and citizens to treat citizens
with respect. As Charles Larmore explains with reference to the justification of
coercion, “The use or threat of force cannot be deemed wrong in itself, for then
political association would be impossible. What we must regard as improper
is rather to seek compliance by force alone . . . Persons are beings capable of
thinking and acting on the basis of reasons. If we try to bring about conformity to
a rule of conduct solely by the threat of force, we shall be treating persons merely
as means, as objects of coercion, and not also as ends, engaging directly their
distinctive capacity as persons.”s!

2. Rawls’s Failure to Distinguish between
Deliberation and Justification

Several authors have criticized the ambiguity in Rawls’s discussion of public
reason. Paul J. Weithman writes that much of Rawls’s exposition of the concept
“is extremely puzzling.”®2 Samuel Freeman writes that “the idea of public reason
takes on increasing complexity each time Rawls discusses it.”*® Colin Farrelly
writes that even after Rawls’s latest exposition of the concept (in “The Idea of
Public Reason Revisited”), the question regarding the role of public reason in
normal politics “is still left unresolved.”3

One of the problems with Rawls’s discussion of public reason is that it fails
to make the distinction between deliberation and justification. Charles Larmore
comes somewhat close to this claim when he writes that “neither in Political
Liberalism nor in “The Idea of Public Reason Revisited’ does he [Rawls] note the
difference between two forms of public debate—open discussion, where people
argue with one another in the light of the whole truth as they see it, and decision
making, where they deliberate as participants in some organ of government about
which option should be made legally binding.” Rawls “fails to discriminate
between the two. Yet the distinction is plain and important,” writes Larmore.®

31 Larmore, “The Moral Basis” (above n. 4), 607. See also Eberle, Religious Conviction
(above n. 30), 11, 68, 84; Macedo, “Politics” (above n. 26), 293; Gutmann, “Rawls” (above
n. 12), 185.

32 Weithman, Religion (above n. 29), 181. Weithman also writes that “A full Rawlsian
theory of public reason that elaborated its strictures and laid down moral requirements
for their observance would be enormously complicated. It would require sensitivity to a
large number of important distinctions.” Paul J. Weithman, “Rawlsian Liberalism and the
Privatization of Religion,” Journal of Religious Ethics 22 (1994): 3, 21.

33 Freeman, Justice (above n. 27), 224.

34 Colin Farrelly, “Book Review,” Mind 109/4 (2000): 598, 600.

35 Larmore, “Public Reason” (above n. 27).
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2.1. Public Reason as Deliberation

There are many instances in which Rawls refers to public reason as delineating
the limits of political deliberation. Thus, he writes that the idea of public reason
applies to “the debates of political parties and those seeking public office when
discussing constitutional essentials and matters of basic justice.” Rawls states that
public reason is the ideal that refers to the way “citizens are to conduct their public
political discussions of constitutional essentials and matters of basic justice.”®
He asserts that the idea of public reason refers to “the structure and content of
society’s fundamental bases for political deliberations.”” He further mentions that
“citizens learn and profit from conflict and argument, and when their arguments
follow public reason, they instruct and deepen society’s public culture.”* He adds
that “the ideal of public reason contains a form of public political deliberation.”3
He maintains that public reason is made up of “citizens’ reasoning in the public
forum about constitutional essentials and basic questions of justice.”* In addition,
he writes that that public reason applies to “public discussion”* and to “debates”
concerning “constitutional essentials and matters of basic justice.”? The ideal
of public reason, in Rawls’s opinion, “hold[s] for citizens when they engage in
political advocacy in the public forum, and thus for members of political parties
and for candidates in their campaigns.”* He writes that public reason applies “to
legislators when they speak on the floor of parliament™;* and that the ideal of public
reason applies to the way “citizens are to conduct their fundamental discussions.”*
He states that the ideal of public reason “expresses a willingness to listen to what
others have to say and being ready to accept reasonable accommodations or
alterations in one’s own view.”® Rawls also believes that public reason applies
to “the discourse of candidates for public office and their campaign managers,
especially in their public oratory, party platforms, and political statements.”*

36 Rawls, Political Liberalism (above n. 11), 1.

37 lbid., Ix.

38 Ibid., Ivii.

39 Ibid., lix.

40 Ibid., 10.

41 1bid., 44.

42 Ibid., 48.

43 Ibid., 216.

44 1bid.

45 Ibid., 226.

46 Ibid., 253.

47 John Rawls, “The ldea of Public Reason Revisited,” in The Law of Peoples (Cambridge,
MA: Harvard University Press, 1999), 131, 132-133.
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He draws a distinction between the “public political culture” and the “background
culture,” implying that both serve as contexts for deliberation.*?

Rawls’s understanding of public reason as having to do with deliberation also
emerges from his discussion of the abolitionists of the nineteenth century and the
Civil Rights Movement, neither of whom were part of the state machinery.*

A series of writers have read Rawls as using the concept of public reason
to mean the body of political doctrine to be used by the citizens of a liberal
democracy in their political deliberation.°

48 1lbid., 152.

49 Rawls, Political Liberalism (above n. 11), 249-252.

50 Charles Larmore writes that “Rawls’s recent writings on public reason outline a complex
model of deliberative democracy.” Larmore, “Public Reason” (above n. 27), 368. Samuel
Freeman writes that “public reason is the mode of discourse in deliberative democracy
and one of its most essential features. Moreover, deliberative democracy is the primary
forum within which public reasoning takes place [according to Rawls].” Freeman, Justice
(above n. 27), 226. See also on 253, 254. Anthony Simon Laden writes that “the central
idea and high point” of Rawls’s achievement in Political Liberalism is “the idea of public
reason and its accompanying picture of political deliberation.” Anthony Simon Laden,
“The House That Jack Built: Thirty Years of Reading Rawls,” Ethics 113 (2003): 367, 379.
Laden adds that “if the centerpiece of Rawls’s work is a model of political deliberation
in a pluralist democracy, then we need to think of him as not primarily a liberal or an
egalitarian but, first and foremost, a democrat” (ibid., 389). Samuel Scheffler writes
that Rawls’s public reason is “the modes of reasoning that may be used and the types of
considerations that may be appealed to in discussing and resolving political questions in
a society regulated by the principles of justice. They impose constraints on acceptable
forms of political argument.” Samuel Scheffler, “The Appeal of Political Liberalism,”
in The Philosophy of Rawls, ed. Henry S. Richardson and Paul J. Weithman (New York:
Garland, 1999), 94, 104-105. Michael W. McConnell writes that “Rawls has been among
a chorus of voices—perhaps the director of the choir—that has propagated the idea
that democratic deliberation must be confined to secular arguments and justifications.”
McConnell, “Secular Reason and the Misguided Attempt to Exclude Religious Argument
from Democratic Deliberation,” Journal of Law, Philosophy & Culture 1 (2007): 159.
See also James Bohman, “Public Reason and Cultural Pluralism: Political Liberalism
and the Problem of Moral Conflict,” Political Theory 23 (1995): 253, 260, 262, 264;
Bohman, Public Deliberation (above n. 13); Larmore, “Public Reason” (above n. 27),
382; Waldron, “Disagreement” (above n. 29), 112; Estlund, “Book Review” (above
n. 25), 823, 825; Weithman, “Rawlsian Liberalism” (above n. 32), 14, 20; Philip L.
Quinn, “Political Liberalisms and Their Exclusions of the Religious,” in Religion and
Contemporary Liberalism, ed. Paul J. Weithman (Notre Dame, IN: University of Notre
Dame Press, 1997), 139, 139-140; Veit Bader, “Religious Pluralism,” Political Theory
27/5 (1999): 597; Miguel Vatter, “The ldea of Public Reason and the Reason of State,”
Political Theory 36/2 (2008): 239.
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2.2. Public Reason as Justification

Even though there is much evidence in Rawls’s writings to support the view that
public reason for him is a concept that determines the content and boundaries
of political deliberation, there is just as much evidence to support the view that
when Rawls talks about public reason he means to suggest the terms in which the
decisions undertaken by the institutions of a liberal state need to be justified.

Thus, in several instances in his discussion of public reason, Rawls explicitly
associates the concept with decision-making processes. He writes that public
reason applies “to public and government officers in official forums, in their . .
. votes on the floor of the legislature.”®* He writes that public reason “applies in
official forums . . . and to the executive in its public acts and pronouncements.”?
He writes that public reason specifies the public reasons in terms of which
“questions of law or policy . . . are to be politically decided.”®® He associates
public reason with “cases in which some political decision must be made, as with
legislators enacting laws and judges deciding cases™”;* with “the judiciary in
its decisions”;%® and with voting.*® He writes that public reason applies to the
judiciary, and above all to the Supreme Court of a constitutional democracy, “be-
cause the justices have to explain and justify their decisions.”’

In other places, Rawls associates the concept of public reason with the
exercise of power, arguing that the exercise of state power requires justification,
and this justification needs to be phrased not in terms of any “comprehensive
view,” but rather by drawing on the shared and widely accepted public reason.*®
He writes that “in a democratic society public reason is the reason of equal
citizens who, as a collective body, exercise final political and coercive power over
one another in enacting laws and in amending their constitution.”* He maintains
that “our exercise of political power is proper and hence justifiable only when it
is exercised in accordance with a constitution the essentials of which all citizens
may reasonably be expected to endorse.”® According to Rawls, “The ideal of
citizenship imposes a . . . duty . . . to be able to explain to one another . . . how
the principles and policies they advocate and vote for can be supported by the

51 Rawls, Political Liberalism (above n. 11), 252.

52 1bid., 216.

53 Ibid., liii.

54 1bid., liv—Iv.

55 Ibid., 253.

56 Ibid., 219, 252.

57 Ibid., 216. See also Rawls, “The Idea” (above n. 47), 131, 133.
58 Rawls, Political Liberalism (above n. 11), xlvi, 37.

59 lbid., xlvi, 214.

60 Ibid., xlvi.
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political values of public reason.”s! He adds that “our exercise of political power
is proper only when . . . the reasons we would offer for our political actions—were
we to state them as government officials—are sufficient, and we also reasonably
think that other citizens might also reasonably accept those reasons.”

A series of writers have interpreted Rawls’s concept of public reason to imply
the doctrine that may be used for justifying the exercise of coercive state power
on citizens.®®

2.3. The Correct Interpretation of Rawls

I have argued that there is an ambiguity in the way Rawls talks about his concept
of public reason. At some points in his theorizing, public reason is the body of
doctrine to be used in political deliberation. At others, it is the body of doctrine to
be used for justifying the exercise of political coercion. In spite of this ambiguity
in Rawls,% | think that his concept of public reason has to be associated with
justification rather than deliberation.

61 Ibid., 217.

62 John Rawls, “The Idea” (above n. 47), 131, 137. See also Rawls, Political Liberalism
(above n. 11), Iv.

63 Jeremy Waldron writes that “public reason for Rawls, is reason oriented to the justification
of political decisions. A decision is political when it concerns the ‘exercise of political
power.”” Waldron, “Disagreement about Justice” (above n. 29), 108. Waldron also writes
that “Rawls writes as if each comment that is made in public debate is nothing more than a
proposal to use public power to forcibly impose something on everyone else so that what
we have to evaluate, in each case, is an immediate coercive proposal.” Waldron, “Religious
Contributions” (above n. 6), 841. Charles Larmore writes that Rawls’s concept of public
reason is concerned with “the very basis of our collectively binding decisions.” Larmore,
“Public Reason” (above n. 27), 368. Paul J. Weithman asserts that “Rawls’s central idea
is that we can isolate properties reasons must have if they are to be capable of justifying
(or making good) the public advocacy and legal imposition of certain political outcomes.”
Public reason is therefore the reasons provided “to justify their public advocacy of and their
votes for outcomes on certain political questions,” as well as the “reasons governments must
offer citizens to justify laws and policies that bear on those questions.” Paul J. Weithman,
“John Rawls’s ldea of Public Reason: Two Questions,” Journal of Law Philosophy &
Culture 1 (2007): 47, 49. See also Jeremy Waldron, “‘Public Reason’” (above n. 29), 107,
109-110; Weithman, Religion (above n. 29), 190; Jiirgen Habermas, “Religion in the Public
Sphere,” European Journal of Philosophy 14 (2006): 1; Stephen Macedo, “Why Public
Reason?”” (unpublished paper); Vatter, “The Idea” (above n. 50); Weithman, “Rawlsian
Liberalism” (above n. 32), 19-21; Freeman, Justice (above n. 27), 221; Evan Charney,
“Political Liberalism, Deliberative Democracy, and the Public Sphere,” American Political
Science Review 92 (1988): 97, 99; Wall, “Is Public Justification” (above n. 26).

64 Some writers follow this ambiguity. Wolterstorff ties together “political debate” with
“political decisions” and “discussions” with “decisions,” without ever making a distinction
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However, when Rawls uses the concept of public reason as a repertoire

of contents for providing justification, he has in mind two distinct contexts in
which justification need be provided. In the first context, public reason serves as
a repertoire of contents for the justification of the exercise of state and political
power. As Charles Larmore writes:

The ideal of public reason . . . ought to be understood as governing
only the reasoning by which citizens—as voters, legislators,
officials, or judges—take part in political decisions . . . having the
force of law. Rightly perceived, it does not thwart the uninhibited
political discussions which are the mark of vigorous democracy. We
can argue with one another about political issues in the name of
our different visions of the human good while also recognizing that,
when the moment comes for a legally binding decision, we must
take our bearings from a common point of view.

Rawls never puts thing in this way, and so one cannot be sure that he
would agree. But it is what the logic of his position entails.®®

In the same vein, Seyla Benhabib discusses the ways “the Rawlsian model diverges
from the deliberative model.” One aspect of this divergence is that “while the
Rawlsian model focuses upon ‘final and coercive political power,’ the deliberative
model focuses upon noncoercive and nonfinal processes of opinion formation in
an unrestricted public sphere.”®

65
66

between debates and discussions, on the one hand, and decisions on the other. Nicholas
Wolterstorff, “The Role of Religion in Decision and Discussion of Political Issues,” in
Religion in the Public Square: The Place of Religious Convictions in Political Debate, ed.
Robert Audi and Nicholas Wolterstorff (Lanham, MD: Rowman & Littlefield Publishers,
1997), 73; Wolterstorff, “Why We Should Reject What Liberalism Tells Us about Speaking
and Acting in Public for Religious Reasons,” in Religion and Contemporary Liberalism,
ed. Paul J. Weithman (Notre Dame, IN: University of Notre Dame Press, 1997), 162.
Larmore, “Public Reason” (above n. 27), 383.

Benhabib, “Toward a Deliberative Model” (above n. 2), 75-76. For a similar distinction
see Eberle, Religious Conviction (above n. 30), 58:

“There’s an important distinction between advancing some argument for purposes of
critical discussion and advancing some argument for purposes of convincing others to
support some law. . . . A citizen who articulates a religious argument for purposes of
critical discussion without attempting to convince others that they ought to support some
coercive law solely on the basis of that argument isn’t implicated in the sort of coercion
that justificatory liberals regard as requiring public justification. Although there is no doubt
some slippage between critical discussion and advocacy, I won’t impute to the justificatory
liberal the view that a citizen may articulate in ‘public’ arenas only those arguments she
takes to constitute a public justification for a given coercive law.”
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In discussing Mill’s writings on freedom of speech, Peter Berkowitz clearly
alludes to Rawls when he juxtaposes Mill with “the spirit of much contemporary
liberalism—which seeks to articulate principles whose purpose is to circumscribe
public debate, and whose effect in practice is to stigmatize as unreasonable,
and ostracize from public life, a range of fundamental opinions held by law-
abiding citizens.”® This juxtaposition, which paints Rawls’s liberalism in
highly unattractive colors, is valid only if we read Rawls’s concept of public
reason as referring to deliberation rather than justification. To preserve Rawls’s
liberal integrity, we have to read his discussion of public reason as referring to
justification, not deliberation.

The second context in which Rawls uses public reason as a repertoire for
justification is in the justification by citizens of their arguments in the course of
their deliberations over issues of constitutional essentials and matters of basic
justice. As T. M. Scanlon writes: “The idea of public reason is . . . a norm of
political justification: a specification of the kind of justification that citizens must
be able to offer in political discussion when constitutional essentials and questions
of basic justice are at issue.”®

It is because justification is part of political deliberation in this second context
that some readers of Rawls interpret his concept of public reason as having to
do with deliberation rather than the justification of decisions and the exercise of
coercion.®

3. Rawls and Habermas on Religion in Politics

3.1. Rawls’s Two Phases

Rawls’s position on the role of religion in politics had two phases. In Political
Liberalism he distinguished between the “exclusive” and the “inclusive” view
of public reason. According to the exclusive view, “reasons given explicitly in
terms of comprehensive doctrines are never to be introduced into public reason.”™
According to the inclusive view, citizens are entitled “to present what they regard
as the basis of political values rooted in their comprehensive doctrine, provided
they do this in ways that strengthen the ideal of public reason itself,”” that is,

67 Peter Berkowitz, Virtue and the Making of Modern Liberalism (Princeton, NJ: Princeton
University Press, 1999), 152.

68 T. M. Scanlon, “Rawls on Justification,” in The Cambridge Companion to Rawls, ed.
Samuel Freeman, (Cambridge: Cambridge University Press, 2003), 139, 160.

69 See note 50 above.

70 Rawls, Political Liberalism (above n. 11), 247.

71 1bid.



82 | Menachem Mautner

ways meant to promote “the constitutional values of a liberal regime” and that
“would help to make society more just.””2 Rawls adopted the inclusive view as the
correct understanding of the meaning of his concept of public reason.’

Later on, however, Rawls further revised and expanded the scope of public
reason. Introducing the “proviso” and referring to this new formulation as “the
wide view of public reason,” he dropped his previous inclusive view of public
reason and argued that comprehensive doctrines may be introduced into public
reason at any time, “provided that in due course public reasons, given by a
reasonable political conception, are presented sufficient to support whatever
the comprehensive doctrines are introduced to support.””* This, according to
Rawls, would have the advantage of showing to other citizens the roots in their
comprehensive doctrines of their allegiance to the public reason.”™

In spite of this wide leeway for religious discourse in politics,” a series of
writers have understood Rawls to mean that his concept of public reason amounts
to the exclusion of religious contents from political deliberation. As Habermas put
it, “Rawls’s concept of public reason has met with resolute critics. The objections
were leveled . . . against an overly narrow, supposedly secularist definition of the
political role of religion in the liberal frame.””

3.2. Habermas's Distinction between Deliberation and
Justification

Jiirgen Habermas’ joins those who interpret Rawls’s concept of public reason as
dealing with deliberation and as restricting the role of religion in political discourse.

72 lbid., li.
73 lbid., 248.
74 1bid., li-lii. See also Rawls, “The Idea” (above n. 47), 131, 152, 155. “Rawls is insisting

more and more that nonliberal but reasonable doctrines be expressible in public reason—
subject always to the proviso—because of his recognition that as we come to the end of the
twentieth century many liberal citizens hold nonliberal comprehensive doctrines.” Burton
Dreben, “On Rawls and Political Liberalism,” in The Cambridge Companion to Rawls, ed.
Samuel Freeman (Cambridge: Cambridge University Press, 2003), 316, 345. For criticism
of Rawls’s proviso, see Larmore, “Public Reason” (above n. 27), 385, 387; Macedo, “Why
Public Reason?” (above n. 63).

75 Rawls, Political Liberalism (above n. 11), li.

76 Larmore, “Public Reason” (above n. 27), 386 (“Rawls now believes that citizens may
call upon their full convictions at any time. The sole qualification is what he terms ‘the
proviso.’”)

77 Habermas, “Religion” (above n. 63), 6.

78 Habermas, ibid.; Jurgen Habermas and Joseph Ratzinger, The Dialectics of Secularization—
on Reason and Religion (San Francisco: Ignatius Press, 2006); Jurgen Habermas, “Faith
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On the basis of this interpretation, Habermas criticizes Rawls on two counts. As |
shall show in the following discussion, Habermas’s position is superior to Rawls’s
in that it is premised on a clear distinction between deliberation and justification:
deliberation may take place in varied political arenas and may unrestrictedly
include religious contents; justification is to be part of decision-making processes
(first and foremost legislation) and should support decisions of state institutions
that have coercive power. However, | shall argue that some of Habermas’s critique
of Rawls is unjustified. Also, Habermas’s position is incoherent.

3.2.1. Habermas on the Contribution of Religion to Political
Deliberation

In his first critique of Rawls, Habermas forcefully claims that the exclusion
of religion from politics entails an ideational and normative loss, as well as
impoverishment of political discourse. He writes as follows:

The liberal state has an interest in unleashing religious voices in the
political public sphere, and in the political participation of religious
organizations as well. It must not discourage religious persons and
communities from also expressing themselves politically as such,
for it cannot know whether secular society would not otherwise
cut itself off from key resources for the creation of meaning and
identity. Secular citizens or those of other religious persuasions
can under certain circumstances learn something from religious
contributions.

. . . Religious traditions have a special power to articulate moral
intuitions, especially with regard to vulnerable forms of communal
life. In the event of the corresponding political debates, this potential
makes religious speech a serious candidate to transporting possible
truth contents, which can then be translated from the vocabulary
of a particular religious community into a generally accessible
language.™

and Knowledge,” in The Future of Human Nature (Cambridge: Polity, 2003); Habermas, “A
Conversation about God and the World,” in Religion and Rationality—Essays on Reason,
God, and Modernity, ed. Eduardo Mendieta (Cambridge, MA: MIT Press, 2002), 147. On
Habermas’s positions on the role of religion in politics, see Hugh Baxter, Habermas—the
Discourse Theory of Law and Democracy (Stanford, CA: Stanford Law Books, 2011),
ch. 5; Lafont, “Religion” (above n. 29); Simone Chambers, “How Religion Speaks to the
Agnostic: Habermas on the Persistent Value of Religion,” Constellations 14 (2007): 210.
79 Habermas, “Religion” (above n. 63), 10. See also, Cornel West, “Prophetic Religion and
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This position of Habermas is part of his broader view as to the important role
religious contents deserve to have in modernity: “It would not be reasonable to
reject out of hand the idea that the world religions . . . assert a place for themselves
in the differentiated architecture of Modernity because their cognitive substance
has not yet waned. We cannot at any rate exclude the thought that they still bear a
semantic potential that unleashes an inspiring energy for all of society as soon as
they release their profane truth content.”®

Habermas acknowledges the contribution of religious contents not only to
democratic political deliberation and to the culture of modernity, but also to
Western philosophy: as the thinking of such varied thinkers as Kant, Hegel, and
Kierkegaard attests, he writes, philosophy may gain “innovative stimulation”
from its encounter with religious traditions.®

3.2.2. Justification: Habermas's Institutional Translation Proviso

In his second critique of Rawls, Habermas adopts Wolterstorffs®? and Weithman’s®
argument that Rawls’s approach imposes an undue cognitive burden on religious
citizens. Itis not only the case that because of the totalizing trait of religious belief,
Rawls’s approach demands of them something they cannot do, namely conduct
their political activities not according to their religious convictions but according
to public reason; when religious people are demanded to phrase their positions
in secular terms, they face a burden from which their secular fellow citizens are
exempt. Thus, Rawls’s approach, claims Habermas, results in different citizens
facing asymmetrical burdens once they enter the political sphere.

However, Habermas does accept Rawls’s position that decisions adopted by
the institutions of the liberal state may not be justified by religious arguments.
Rather, such decisions need to be backed up by the shared secular public reason
of the state. Habermas therefore offers a division between political deliberation,

the Future of Capitalist Civilization,” in The Power of Religion in the Public Space, ed.
Eduardo Mendeta and Jonathan Van Antwerpen (New York: Columbia University Press,
2011), 92.

80 Ibid., 17 (emphasis in the original text).

81 Ibid.. The contribution of religious contents to philosophy, particularly to liberal political
theory, as well as to politics, is also acknowledged by Waldron, “Religious Contributions”
(above n. 6), 835, 846-847; Waldron, “Secularism and the Limits of Community”
(unpublished paper, December 2010); Audi, Religious Commitment (above n. 25), 77,
Lucas Swaine, The Liberal Conscience (New York: Columbia University Press, 2006),
150; Michael J. Perry, “Further Thoughts—and Second Thoughts—on Love and Power,”
San Diego Law Review 30 (1993): 703, 705.

82 Wolterstorff, “The Role of Religion” (above n. 64).

83 Weithman, Religion (above n. 29).
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on the one hand, and political decision-making, on the other. In the context of
political deliberation, religious arguments may be freely and uninhibitedly put
forward. However, because of the coercive aspects of political decisions, they
may not be justified by particularistic convictions, but only by the generally
accepted contents of public reason. Habermas thus puts forward a position that
is very much like Rawls’s, at least according to the way Larmore reads Rawls,
namely that “we can argue with one another about political issues in the name
of our different visions of the human good while also recognizing that, when the
moment comes for a legally binding decision, we must take our bearings from a
common point of view.”®

This means, however, that religious citizens who may freely express their
political positions in religious terms would still have to bear the onus of translating
their arguments into secular terms once decisions are about to become binding
(the paradigmatic case is that of enacted laws). Habermas expresses this transition
from deliberation to decision by putting forward the concept of “the institutional
translation proviso”: “Every citizen must know and accept that only secular
reasons count beyond the institutional threshold that divides the informal public
sphere from parliaments, courts, ministries, and administrations. . . . The truth
content of religious contributions can only enter into the institutionalized practice
of deliberation and decision-making if the necessary translation already occurs in
the pre-parliamentarian domain, i.e., in the political public sphere itself.”%

Thus, Habermas “maintains a strong distinction between what may be said in
the public sphere and what may stand as a reason for state action.”® The proviso
“does not demand self-restraint from religious citizens or advocate the censorship
of religious topics, reasons, and arguments that may be incorporated in the
deliberative agenda of the informal public sphere.”® “Translation is a requirement
only when reasons become attached to coercive laws.”®

Habermas realizes that there may be instances in which religious citizens
will find it difficult to clothe their religious convictions in secular terms. In
cases of this type, religious citizens may be allowed “to express and justify their
convictions in a religious language.”® And in any event they should be able to
count on the cooperation of their fellow citizens in accomplishing the required
translation;® the translation requirement “must be conceived as a cooperative task

84 Larmore, “Public Reason” (above n. 27), 383. See ibid., text at notes 65 to 69.
85 Habermas, “Religion” (above n. 63), 9-10.

86 Chambers, “How Religion Speaks” (above n. 78), 213.

87 Lafont, “Religion” (above n. 29), 244. Emphasis in the original text.

88 Chambers, “How Religion Speaks” (above n. 78), 213.

89 Habermas, “Religion” (above n. 63), 10.

90 Ibid.



86 | Menachem Mautner

in which the non-religious citizens must likewise participate, if their religious
fellow citizens are not to be encumbered with an asymmetrical burden.”® The
participation of religious citizens in the translation task should be facilitated by
the secular citizens “open[ing] their minds to the possible truth content™ of what
is presented by their religious fellow citizens and by entering into dialogue with
them, “from which religious reasons then might well emerge in the transformed
guise of generally accessible arguments.”9

3.2.3. Religious Fundamentalists and Non-Fundamentalists

The question that needs to be addressed is what kind of religious believers
Habermas has in mind when he talks about the asymmetrical burden imposed
on religious citizens. The answer is that Habermas’s concern is relevant only to
religious fundamentalists, but not to non-fundamentalist religious believers.

We may distinguish between fundamentalism as an ideology and fundamen-
talism as personality traits.

One of the tenets of religious fundamentalism as an ideology is that nothing
should be left “outside the boundaries of religion,” “nothing remains religiously
neutral.”® For fundamentalists, religion is “the exclusive source of authority and
guidance in the entire realms of the life of the individual and society.”** “No one
can serve two masters; for a slave will either hate the one and love the other, or be
devoted to the one and despise the other.”%

Habermas’s second critique of Rawls assumes religious citizens who accede
to a fundamentalist ideology. But do they fully succumb to it? This brings us to
the second question, namely whether there can be such a thing as a fundamentalist

91 Ibid.

92 Ibid.; see also Habermas, “A Conversation about God” (above n. 78), 150: “Each religious
faith must build a relationship with competing messages of other religions, just as much as
with the claims of science and a secularized, halfway scientific common sense.”

93 Gideon Aran, “Jewish Zionist Fundamentalism: The Bloc of the Faithful in Israel (Gush
Emunim),” in Fundamentalism Observed, ed. Martin E. Marty and R. Scott Appleby, vol.
5 (Chicago: University Of Chicago Press, 1991), 265, 296.

94 Eliezer Don Yehiya, “The Book and the Sword: Nationalist ‘Yeshivas’ and Political
Radicalism in Israel,” in A Hundred Years of Religious Zionism, ed. Avi Sagi and Dov
Schwartz, vol. 3 (Ramat Gan: Bar llan University, 2003), 187 [Hebrew]. See also Martin
E. Marty and R. Scott Appleby, Conclusion: An Interim Report on a Hypothetical Family
in Fundamentalism Observed, vol. 1 (above n. 93), 814, 824. Habermas himself writes
that “we call ‘“fundamentalist’ those religious movements which . . . persist in practicing
or promoting a return to the exclusivity of premodern religious attitudes.” Habermas, “A
Conversation about God” (above n. 78), 151.

95 Matthew 6: 24.
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person—a person whose mind categories are composed only of religious contents
to the exclusion of all or most secular categories. | would maintain that such
human beings are rare, if they exist at all.

For many years anthropologists dealt with the cultures of “whole,” enclosed
societies. For this reason, they thought of culture as an entity clearly bounded
in terms of its contents and internal processes of development, and as widely
shared and even agreed to by members of a society.®® In recent decades these
views of culture have been abandoned and superseded by a new understanding of
culture that is, to a great extent, the reverse of the former one: the culture of every
society is viewed as highly fragmented, that is, as composed of a large number
of subcultures (on the basis of class, locality, age, gender, profession, etc.) whose
contents are mastered to varying extent by different members of a society (in
addition to one common cultural layer whose contents are widely disseminated by
the state’s educational and other institutions and by the media, which make these
contents widely shared, though not necessarily accepted,®” by a large number of
the members of a society).*®® Also, under the current view of culture, there is no
such a thing as a “pure” culture. Rather, the contents of every culture are both
produced internally and borrowed from other cultures through varying means
of contact with them.* What all of this means is that people internalize cultural

96 UIf Hannerz, Cultural Complexity—Studies in the Social Organization of Meaning (New
York: Columbia University Press, 1992), 68, 69; William H. Sewell Jr., The Concept(s) of
Culture, in Beyond the Cultural Turn—New Directions in the Study of Society and Culture,
ed. Victoria E. Bonnell and Lynn Hunt (Berkeley: University of California Press, 1999),
35, 39; J. L. Harouel, “Culture, Sociology of,” International Encyclopedia of the Social &
Behavioral Sciences 5 (2001): 3179; Neil J. Smelser, “Culture: Coherent or Incoherent,”
in Theory of Culture, ed. Richard Munch and Neil J. Smelser (Berkeley: University of
California Press, 1992), 3.

97 Sewell, The Concept(s) (above n. 96).

98 The literature on this topic is vast. See, for example, Hannerz, Cultural Complexity (above
n. 96); Ann Swidler, Talk of Love—How Culture Matters (Chicago: University of Chicago
Press, 2001), 6, 12-13, 38, 129, 133, 160, 169, 183-184, 186, 189; Swidler, “Culture in
Action: Symbols and Strategies,” American Sociological Review 51 (1986): 273; Sewell,
Concept(s)(above n. 96); Sewell, “Historical Events as Transformations of Structures:
Inventing Revolution at the Bastille,” Theory & Society 25 (1996): 841; Robert Brightman,
“Forget Culture: Replacement, Transcendence, Relexification,” Cultural Anthropology 10
(1995): 509; Paul DiMaggio, “Culture and Cognition,” Annual Review of Sociology 23
(1997): 263; George Steinmetz, “Introduction: Culture and the State,” in State/Culture—
State Formation after the Cultural Turn (1999), 1; Madhavi Sunder, “Cultural Dissent,”
Stanford Law Review 54 (2001): 495.

99 On cultural borrowing, see Adam Kuper, Culture—The Anthropologist’s Account
(Cambridge, MA: Harvard University Press),13, 63, 67; Sewell, The Concept(s)(above
n. 96), 54-55; Martinez, “Cultural Contact: Archeological Approaches,” International
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contents whose origins lie in various cultural systems and give meaning to what
transpires in their lives by means of mind categories whose origins lie in various
cultural systems. Put differently, most people are multicultural beings. *®This
line of reasoning has several implications, the essence of which is that Rawls’s
assumptions about religiosity, at least when applied to Western religiosity, are
more accurate than those of Habermas.

First, even people who subscribe to fundamentalist ideologies, at least in
Western countries, are rarely familiar only with the cultural contents of their
religions. It is almost always the case that they are familiar with both the religious
culture of their group and the contents of the culture of the surrounding society,
including its political culture. Habermas’s concept of “translation” is far too
strong when applied to the participation of such people in political deliberation.
The need for translation arises when a person lacks any command of a language.
But at least with respect to religious fundamentalists living in Western countries,
the assumption that they lack any command of the liberal-democratic political
culture and discourse of their countries is overstated.

A good example is Mohamed Morsi, who in June 2012 was elected president
of Egypt and in July 2013 was removed by the military. Morsi is a leader of
the fundamentalist Muslim Brotherhood movement. However, he received a
Bachelor’s and Master’s Degree in engineering from Cairo University, studied
for four years at the University of Southern California in the United States, and
then served for another four years as an assistant professor at California State
University, Northridge. Two of Morsi’s five children were born in California and
are US citizens by birth. Indeed, Morsi’s public pronouncements attest to his
being versed in Western parlance.

I wish to emphasize that my claim is a modest one: | am not contending
that religious fundamentalists give weight to Western contents when they think
about political issues; obviously they do not. All | am saying is that Western
fundamentalists are usually able to phrase their political convictions in terms
borrowed from liberal-democratic political culture, albeit not as easily as when
they draw on their religious doctrine.

Encyclopedia of the Social & Behavioral Sciences 5 (2001): 3035; Arjun Appadurai,
“Global Ethnoscapes—Notes and Queries for a Transnational Anthropology,” in
Recapturing Anthropology—Working the Present, ed. Richard G. Fox (Santa Fe, NM:
University of American Research Press, 1991).

100 Stuart Hall, “Introduction: Who Needs ‘Identity’?” in Questions of Cultural Identity, ed.
Stuart Hall and Paul du Gay (London: Sage,1996), 1; A. Gutmann, “Multiculturalism and
Identity Politics: Cultural Concerns,” International Encyclopedia of the Social & Behavioral
Sciences 15 (2001): 10175; Joan Scott, “Multiculturalism and Politics of Identity,” in The
Identity Question, ed. John Rajchman (New York: Routledge, 1995), 3; See also Gutmann,
“Rawls” (above n. 12), 183, 184; Waldron, “Minority Cultures” (above n. 5).
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Second, the asymmetrical burden of which Habermas writes is exaggerated.2%!

Third, there is a contradiction in Habermas’s argument. On the one hand, he
assumes that religious citizens are religious fundamentalists. On the other hand,
however, he calls on the citizens of a liberal state, both secular and religious,
to embark on “complementary learning processes” that will acquaint them with
and make them appreciate the best of the other group’s heritage.'® But how can
religious fundamentalists be expected to go beyond the doctrines of their religion
and, moreover, give positive value to what exceeds their own religious heritage?

Fourth, there are many religious people in the world who reject religious
fundamentalism and who willingly consume cultural products of both their
religion and the culture of the surrounding society.

Fifth, it is clearly the case that Rawls had in mind people of the latter type.
Therefore, Rawls’s distinction between comprehensive religious doctrines and
political doctrine makes a lot of sense for many religious people living in liberal
countries.

Sixth, Habermas talks about translation. But religious people of the kind
Rawls had in mind, those non-fundamentalist whose lives are governed by a
comprehensive religious doctrine and by a liberal political doctrine, go through
the process of translation, so to speak, routinely throughout their lives: when they
address a normative question they think about it both in terms of the doctrine of
their religion and in terms of the political culture of the country in which they live.

The Israeli legal scholar Yedidia Stern refers to this situation using the term
“normative duality”:

101 To Wolterstorff, on whom Habermas draws, the same critique applies: he writes that the
liberal restraint on the use of religious reason in politics “is totally unrealistic as a proposal.
Most people who reasoned from their religion in making up their mind on political issues
would lack the intellectual imagination required for reasoning to the same position from
premises derived from the independent source” (Wolterstorff, The Role of Religion [above
n. 64], 78). Wolterstorff also writes that Rawls’s assumptions about American society are
unrealistic: “Large numbers of Americans . . . do not accept the Ideal of liberal democracy
... Rawls works with an extraordinarily idealized picture of the American political mind”
(ibid., 97). For a depiction of American religious believers in fundamentalist terms, see
McConnell, “Secular Reason” (above n. 50), 173. See also Margaret Moore, “Political
Liberalism and Cultural Diversity,” Canadian Journal of Law & Jurisprudence 8 (1995):
297. Cf. Audi, Religious Commitment (above n. 25), 82: “I shall indeed assume that in
the United States, at least, reflective religious people, particularly those in what we might
loosely call the Hebraic-Christian tradition, are on the whole committed to preserving
not only democratic government but also religious liberty, including the liberty to remain
outside any religious tradition.”

102 Habermas, “Religion” (above n. 63).
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Jewish society in Israel is composed of two civilizations: the
western-liberal and the Jewish-traditionalist. . . . The vast majority
of the Jews living in Israel draw on the rich contents of both cultures.
Only part of the public who experiences cultural duality also feels
the burden of normative duality. The latter are simultaneously
subject, due to their personal choice, to two legal systems: the law of
the state, which is one of the products of the western-liberal culture,
and Halakhic law, which is one of the products of the Jewish-
traditionalist culture. . . .

My personal existence is one of both cultural duality and normative
duality: 1 am fully and wholeheartedly committed . . . to the rule
of law. At the same time | am fully and wholeheartedly committed
to Halakhah (as it is interpreted by the religious circles to which |
belong). | deem both legal systems as being part of my primary and
unmitigated responsibility.'*

4. Deliberation following the Anthropologization of Politics

Jirgen Habermas talks about “translating” religious contents into shared public
reason contents. Even though Rawls does not explicitly use the term, it is clear that
his proviso anticipates such translation as well. The fact that both philosophers
envision the carrying out of the task of translation is part of a process | would
like to call “the anthropologization of politics.” In this part of the article I would
like to note two problems, which bear on the conduct of political deliberation
following the anthropologization of politics in liberal democratic countries.

For some two centuries after the French Revolution the common paradigm
of the state was that of a nation state—a state serving as the political framework
for a homogenous national group; a state carrying out policies aimed at cultural
homogenization of the various groups living in its territories, as well as policies
for the cultural assimilation of immigrants. This paradigm led to the view that
it would be only a matter of time until complete cultural uniformity of states’
populations was accomplished.

In recent decades, however, many authors have suggested that this prevalent
paradigm of the state is false; after two centuries of homogenization and
assimilation, the populations of most states of the world are multicultural: they are
composed of more than one national group and/or more than one religious group,

103 Yedidia Z. Stern, Law, Halakhah and Pluralism: Life in Normative Duality (Ramat Gan:
Bar Ilan University, 2000) [Hebrew].
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and of many ethnic groups (tribes, immigrant groups, etc.).®* As Sylvia Walby
wrote in 2003, “Modern societies have often been equated with nation-states . . .
But nation-states are actually very rare. . . . They may be widespread as imagined
communities, or as aspirations, but their existence as social and political practice
is much over-stated. There are many states, but very few nation-states.”1%

What this development means is that problems once faced by anthropologists
who used to reach out to cultural groups living outside the boundaries of their
states are now routinely arising in the context of the internal relations between
liberal states and non-liberal cultural groups living in their territories, and in the
context of the relations of cultural groups inhabiting the same states. | wish to
briefly point out two such problems that I deem central.

The first problem is that of understanding: the question arises whether people
located in one culture are able to correctly understand the true meaning of cultural
practices in another culture.

There is a longstanding tradition in Western culture premised on faith in the
ability of people living in one culture to grasp the meaning that people of another
culture ascribe to their lives.!® This tradition is epitomized by the academic
discipline of anthropology. Anthropologists usually work across cultures. The
underlying premise of their discipline is that people located in different cultures can
“converse” with each other, “translate” each other’s meanings, and “understand”

104 Walker Connor, “Nation-Building or Nation-Destroying?” World Politics 24 (1972):
159; Thomas Hylland Eriksen, “Multiculturalism, Individualism and Human Rights:
Romanticism, the Enlightenment and Lessons from Mauritius,” in Human Rights, Culture
and Context, ed. Richard A. Wilson (London; Chicago: Pluto Press, 1997), 49; Jeff Spinner,
The Boundaries of Citizenship (Baltimore, MD: John Hopkins University Press, 1994), ch.
7; James Tully, Strange Multiplicity (Cambridge: Cambridge University Press, 1995), ch.
1; D. lvison, “Multiculturalism,” International Encyclopedia of the Social & Behavioral
Sciences 15 (2001): 10169; Michel Wieviorka, “Is Multiculturalism the Solution?” Ethnic
& Racial Studies 21 (1998): 881.

105 Sylvia Walby, “The Myth of the Nation-State: Theorizing Society and Polities in a Global
Era,” Sociology 37 (2003): 529.

106 Vico, for example, in a famous passage, expressed astonishment at the fact that human
beings invest so much intellectual energy in the study of nature, to the neglect of the
study of human society, including “the world of nations”: “The world of civil society
has certainly been made by man . . . Whoever reflects on this cannot but marvel that the
philosophers should have bent all their energies to the study of the world of nature, which,
since God made it, He alone knows; and that they should have neglected the study of the
world of nations, or civil world, which, since men had made it, he could come to know”
(Giambattista Vico, The New Science of Giambattista Vico, trans. Thomas Goddard Bergin
and Max Harold Fisch [Ithaca: Cornell University Press, 1984], §331).
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them.27 In the same vein, a series of thinkers have applied Hans-Georg Gadamer’s
dialogical hermeneutics'®® to cross-cultural encounters,'® emphasizing the change
such encounters may effect in the self-understanding of the parties involved in
them. 10

107

108

109

110

For a review and discussion of “the interpretive approach” and “the subjectivist
approach” to this issue, see Suzanne R. Kirschner, “*Then What Have | to do with
Thee?’: On Identity, Fieldwork, and Ethnographic Knowledge,” Cultural Anthropology 2
(1987): 211. See also Talal Asad, “The Concept of Cultural Translation in British Social
Anthropology,” in Writing Culture, ed. James Clifford and George E. Marcus (Berkeley:
University of California Press, 1986), 141; Ladislav Holy, “Introduction: Description,
Generalization and Comparison: Two Paradigms,” in Comparative Anthropology, ed.
Ladislav Holy (Oxford: Blackwell, 1987), 1. Gellner points out “the interesting fact”
that “no anthropologist . . . has come back from a field trip with the following report:
their concepts are so alien that it is impossible to describe their land tenure, their kinship
system, their ritual” (Ernest Gellner, “General Introduction: Relativism and Universals,”
in Universals of Human Thought, ed. B. Lloyd and J. Gay [Cambridge, MA: Cambridge
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them about matters of deep importance, understand them, allow ourselves to be moved by
them” (Nussbaum, “Non-Relative Virtues: An Aristotelian Approach,” Midwest Studies in
Philosophy 13 [1988]: 32, 46).

Hans-Georg Gadamer, Truth and Method, trans. J. Weinsheimer and D. Marshall, rev.
ed. (1960; repr., New York: Continuum, 1993); Hans-Georg Gadamer, Philosophical
Hermeneutics, trans. David E. Linge (Berkeley: University of California Press, 1976).
Jiirgen Habermas, “A Review of Gadamer’s Truth and Method,” in Understanding and
Social Inquiry, ed. Fred R. Dallmayr and Thomas A. McCarthy (North Dame: University
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Introduction to Philosophical Hermeneutics,” in Gadamer, Philosophical Hermeneutics
(above, n. 108), xi—xii, xxi; For Gadamer, translation, conversation, and understanding
are very much the same. See ibid., 383-389. See also Clifford Geertz, “Thick Description:
Toward an Interpretive Theory of Culture,” in The Interpretation of Cultures (New York:
Basic Books, 1973), 3, 30.
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And yet, anthropologists, linguists and cultural researchers are well aware
of the difficulties involved in attempts to understand foreign cultures and to
“translate” meaning that is prevalent in one culture into the meaning terms extant
in another culture without suffering misunderstandings, distortions and losses,'
as well as the difficulties involved in maintaining intercultural communication.*2
Indeed, there are too many instances in which Western liberals have failed to
understand the meaning of cultural practices prevalent in non-liberal groups. It is
often the case that liberals attach certain meanings to such practices, while in the
groups themselves they bear wholly different meanings.'t®

Thus, when Habermas talks about “the institutional translation proviso™ and
about translation being “a cooperative task,” he envisions cross-cultural encounters

111 Godfrey Lienhardt, “Modes of Thought,” in The Institutions of Primitive Society (Oxford:
Blackwell, 1954, 1961), 95; Alasdair Maclntyre, “Relativism, Power, Philosophy,”
Proceedings and Addresses of the American Philosophical Association (1985): 5, 9-10;
Comparative Anthropology, ed. Ladislav Holy (Oxford: Blackwell, 1987); Implicit
Understandings, ed. Stuart B. Schwartz (Cambridge: Cambridge University Press, 1994);
Asad, “The Concept” (above n. 107), 141; Translating Cultures, eds. Paula G. Rubel and
Abraham Rosman (Oxford, UK; New York: Berg, 2003).

112 Michael Clyne, Inter-Cultural Communication at Work (Cambridge: Cambridge University
Press, 1994).

113 For a discussion, see Menachem Mautner, “A Dialogue between a Liberal and an
Ultraorthodox on the Exclusion of Women from Torah Study,” in Religious Revival in
a Post-Multicultural Age, ed. Rene Provost and Shai Lavi (Oxford: Oxford University
Press, 2014); Mautner, “From ‘Honor’ to ‘Dignity’: How Should a Liberal State Treat
Non-Liberal Cultural Groups?” Theoretical Inquiries in Law 9 (2008): 609, 619-621.
See also J. W. Fernandez, “Cultural Relativism, Anthropology of,” in International
Encyclopedia of the Social & Behavioral Sciences 5 (2001): 3110 (“People are usually
aware from their domestic everyday experience of the difference of perspective and the
relativity in understanding between men and women, the old and the young, the parent and
the child, the slow and the quick.”) For a strong argument that Western activists against
female genital mutilation fail to understand the true meaning attached to this practice
by the cultural groups that engage in it, see Richard A. Shweder, “‘What About Female
Genital Mutilation?” and Why Understanding Culture Matters in the First Place,” in
Engaging Cultural Differences, eds. Richard Shweder, Martha Minnow and Hazel Markus
(New York: Russell Sage Foundation Press, 2002), 216. Pinhas Shifman provides a list of
examples of misunderstandings that arise when religious people invoke religious terms in
Israel’s public discourse. For instance, when a mass accident occurs, religious people often
claim that it is God’s response to the proliferation of religious sinfulness. Secular people
are annoyed by such pronouncements, because they see them as manifestations of a cruel
accountancy and flawed causality. But religious people understand such pronouncements
very differently, namely as calls for religious soul-searching. See Pinhas Shifman, One
Language, Different Tongues (Jerusalem: Shalom Hartman Institute, 2012), 30-35
[Hebrew].
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and implicitly assumes that the parties involved in such encounters can overcome
the problems of misunderstanding that may be part of such encounters. (When
Rawls in his proviso assumes that those introducing comprehensive religious
contents into political discourse will in due course present public reason to support
their positions, he assumes religious persons who are multicultural persons).

The second problem is that of evaluation: the question arises whether and
how people located in one culture can normatively evaluate practices taking place
in another culture. ™

5. Justification following the
Anthropologization of the Courts

Rawls presents the Supreme Court as the institution that epitomizes the public
reason of a liberal state.''> (And note that when he does so, it is not clear whether
what he has in mind is public reason as a vehicle of deliberation—the constitutional
tradition that the Court cultivates in its opinions—or public reason as a means of
justification—the constitutional arguments the Court puts forward in support of its
operative rulings). Rawls is well aware, however, that though his notion of public
reason may neatly apply to “well-ordered societies” (“the ideal case™), it requires
some adaptations when applied to societies which fall short of that. Indeed, when
Rawls discusses the cases of the Abolitionist and Civil Rights Movements he
has in mind societies of the latter type. Rawls, however, discusses the political
discourse of such societies, not their legal discourse—the discourse of courts in
their opinions. The question that needs to be addressed is what role public reason
should fulfill as a means of justification in the opinions of courts in liberal states
that fall short of the ideal case, namely liberal states whose political doctrine and
culture are contested by significant non-liberal religious groups. Put differently,
the question is how liberal courts should justify their coercive decisions bearing
on citizens that belong to non-liberal religious groups.

Israel is a case in point. In the Emanuel affair,*'¢ the Supreme Court intervened
in the cultural practices of an ultra-Orthodox community, specifically the blatant
separation between Ashkenazi and Sephardic children in the community’s school.
The community claimed that the separation was grounded in religious motives:
since Judaism is a religion of practices, and the religious practices of Sephardic
Jews are less strict than those of Ashkenazi Jews, there was an imminent danger

114 For discussion, see Mautner, “A Dialogue” (above n. 113).

115 For Waldron’s criticism of Rawls’s position see Waldron, “Disagreement” (above n. 29).

116 Noar Ka-Halakhah v. Ministry of Education, HCJ 1067/08 (Aug. 6, 2009; May 17, 2010;
June 15, 2010; June 20, 2010; June 22, 2010; June 27, 2010; Sept. 14, 2010).
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that the exposure of Ashkenazi children to the religious practices of Sephardic
children would undermine their religious socialization. The Court held that the
community’s practices amounted to unlawful ethnic discrimination. (It could
therefore be argued that the Emanuel affair represents the failure of a liberal
court to adequately understand the meaning of a non-liberal community’s cultural
practice.) The confrontation between the Court and the community ended up in
the sending of dozens of members of the community (both men and women)
to jail for failing to comply with the Court’s orders. What kind of justifications
should we find in the opinions of a liberal Supreme Court (such as Israel’s) that,
with the aim of uprooting or modifying the cultural practices of non-liberal groups
(such as the Israeli ultra-Orthodox), exercises coercive power over members of
the group?

Rawls himself, in dealing with the justification of the moral premises of
the liberal-democratic regime, acknowledged the problem of cross-cultural
justification. “Justification is always addressed to some particular group of
persons,” he wrote. “What constitutes the most reasonable basis of public
justification for one society may not be a basis of justification for another; and
the same holds for the same society at different times.”**” Rawls is not alone in
that; the problem of cross-cultural justification of a moral-political system has
been acknowledged by other writers as well.*® From a broader perspective, the

117 Justice as Fairness: A Restatement (Cambridge, MA: Belknap Press of Harvard University
Press, 2011), cited by: Waldron, “Religious Contributions” (above n. 6), 838.

118 Thomas Nagel writes that “The problematic cases are those in which either the impersonal
value to which | appeal to justify coercion would not be acknowledged by the one coerced,
or else it conflicts with another impersonal value to which he subscribes but which I do
not acknowledge, though I would if I were he” (Nagel, “Moral Conflict” [above n. 26],
225). Burton Dreben writes that the basic problem of political philosophy is “how can
you justify to someone who does not share your comprehensive moral doctrine ... the
action you have taken as a citizen either directly or indirectly through your legislative
representatives?”(Dreben, “On Rawls” [above n. 74], 337-338). Lucas Swaine writes that
“not all reasons hold equally well for all people.” For instance, “theocrats and liberals
simply are not similarly situated parties” (Swaine, The Liberal Conscience [above n. 81],
19). T. M. Scanlon writes that in conditions of reasonable pluralism, justifications of a
conception of justice that depend on a particular comprehensive view “will be ones that
some citizens (those who do not share this view) have no reason to accept” (Scanlon,
“Rawls” [above n. 68], 161). See also Weithman, Religion (above n. 29), 128 (“If someone
offers what she should know cannot be good reasons for others, those she addresses may
feel insulted, condescended to or patronized”); Weithman, “John Rawls’s Idea” (above n.
63), 59 (if the fundamental conditions for the exercise of the moral powers can only be
supported by a conception someone rejects, “then her situation can plausibly be described
as one of subjection to an alien cause™); Gaus, Justificatory Liberalism (above n. 27), 123



96 | Menachem Mautner

problem is part of the accessibility requirement, which has been widely discussed
following Rawls’s exposition of the notion of public reason.**°

What is the problem with justifying coercion with a ground borrowed from
a normative system not shared by the coerced person? The answer is clearly that
such justification amounts to disrespect of the coerced person and thus undermines
a central value not only in Rawls’s political liberalism, but in contemporary
political theory as well.

So how should a liberal court (a court that accepts that it needs to treat the
citizens of the state with respect) go about its business when it intervenes in the
cultural practices of non-liberal groups? Dicey’s view of the rule of law as the
equal application of one uniform law to all the population of the state belongs to
the era of the nation-state paradigm.'?® As part of the accommodation that courts
need to go through in the era of the multicultural paradigm of the state, and as part
of the anthroplogization ensuing from this new paradigm, a court’s opinion in
instances of this type should provide three layers of justification.

First is the regular layer of the court’s liberal tradition. It is the primary and
indispensable mission of courts in liberal countries to preserve and cultivate a
normative liberal tradition that guides the conduct of both other state institutions
and the citizenry of the state.'?* Courts need not give up this role even when they
deal with the affairs of citizens who do not share their liberal convictions.!??

(coercive interference with another person must be justifiable to that person in terms that
could be persuasive to him or her, given his or her belief system or rational commitments);
Audi, Religious Commitment (above n. 25), 78 (“when governmental coercion is necessary,
it should be justified by considerations of a kind that do not alienate those affected”).

119 See, for example, Gutmann and Thompson, Why Deliberative Democracy? (above n. 4), 4.

120 Dicey, who was particularly concerned that the powerful not have one law for themselves
and another law for ordinary people, argued, among other things, that the rule of law stands
for the exclusion of “prerogative” and “equality before the law, or the equal subjection
of all classes to the ordinary law of the land.” Albert V. Dicey, Introduction to the Study
of the Law of the Constitution, 10th ed. (London: Macmillan, 1961), 42. According to
this ideal, “the law should be the same for everyone: one law for all and no exceptions”
(Jeremy Waldron, “One Law for All? The Logic of Cultural Accommodation,” Washington
& Lee Law Review 59 [2002]: 3). See also Kent Greenawalt, “The Rule of Law and the
Exemption Strategy,” Cardozo Law Review 30 (2009): 1513, 1516.

121 Menachem Mautner, “Three Approaches to Law and Culture,” Cornell Law Review 96
(2011): 839.

122 William A. Galston argues that “we show others respect when we offer them, as
explanation, what we take to be our true and best reasons for acting as we do.” Galston,
Liberal Purposes: Goods, Virtues and Diversity in the Liberal State (Cambridge, MA:
Cambridge University Press, 1991), 109. For criticism of Galston’s argument, see Eberle,
Religious Conviction (above n. 30), 98-99.
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Second is the layer of human rights doctrine. The doctrine can be said to enjoy
universality in the sense that its ideals may be found in many cultures around
the world, and in the sense that it enjoys widespread acceptance in the world
community: many people around the world, living in a variety of societies and
cultures, endorse the doctrine and would like its contents to become an important
part of the political culture of their country and of their personal lives. “No other
ideal seems so clearly accepted as a universal good,” writes Oscar Schachter.!?
The doctrine of human rights is the only source available to us of standards that
may be said to transcend any particular culture, for the purpose of evaluating
cultural practices. Put differently, the doctrine may be said to enjoy an “overlapping
consensus” among world cultures.*® Therefore, by providing non-liberal citizens
with justifications that draw on the human rights doctrine, a court may be said to
provide these citizens with justification that may be said to be “indirectly internal”
to the normative system to which these citizens adhere.!?

Third is the layer of “directly internal” justifications, namely justifications
explicitly drawing on the normative system that non-liberal citizens live by, and
not on the liberal normative tradition of the court. While for Rawls the supreme
court is the state institution that epitomizes public reason, in a country that is
not well-ordered the court needs to add to its regular public-reason layer of
justification an additional layer borrowed from the comprehensive doctrine of
non-liberal religious groups in whose internal affairs it coercively intervenes.

Rawls himself was aware of the availability and importance of “directly
internal” justifications. He makes a distinction between “two ideas of toleration.”

123 Oscar Schachter, “Human Dignity as a Normative Concept,” American Journal of Inter-
national Law 77 (1983): 848, 849.

124 Mautner, “From ‘Honor’ to ‘Dignity,”” (above n. 113). See also Nagel, “Moral Conflict”
(above n. 26), 218: “Defenses of political legitimacy are of two kinds: those which
discover a possible convergence of rational support for certain institutions from the
separate motivational standpoints of distinct individuals; and those which seek a common
standpoint that everyone can occupy, which guarantees agreement on what is acceptable.
There are also political arguments that mix the convergence and common standpoint
methods.”

125 See also Claire L’Herreux-Dube, “The Importance of Dialogue: Globalization and the
International Impact of the Rehnquist Court,” Tulsa Law Journal 34 (1998): 15, 16 (“More
and more courts, particularly within the common law world, are looking to the judgments
of other jurisdictions, particularly when making decisions on human rights”); Anne-Marie
Slaughter, “The Real New World Order,” Foreign Affairs 76 (1997): 183 (judges all over
the world are increasingly drawing on decisions of foreign courts, particularly in the area
of human rights); Ann-Marie Slaughter, “A Typology of Transjudicial Communication,”
University of Richmond Law Review 29 (1994): 99 (“Courts are talking to one another all
over the world,” particularly on matters of human rights).
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One is purely political. It is expressed in terms of the doctrine of religious liberty,
which is part of the widely shared “political conception of justice.” The other is
“expressed from within a religious or a nonreligious doctrine.”'?® Rawls calls this
last idea of toleration “reasoning from conjecture,” and writes that it is conducted
when “we reason from what we believe, or conjecture, may be other people’s
basic doctrines, religious or philosophical, and seek to show them that, despite
what they might think, they can still endorse a reasonable political conception
of justice. We are not ourselves asserting that ground of toleration but offering
it as one they could assert consistent with their comprehensive doctrines.”*?
“However, it is important that conjecture be sincere and not manipulative,”*? he
adds. We are back to the Habermasian task of translation, but this time the other
way around: the need for a liberal court to translate its doctrine into the terms of
religious doctrine.!?®

Israel’s Supreme Court is a case in point. The Court routinely justifies its
rulings by drawing on the vast resources comprising its rich liberal tradition. (As
a result of the thirty years of British government over Palestine, Israeli law is, to
a great extent, Anglo-American liberal law). **Some of the Justices of the Court,
however, often include in their opinions lengthy discussion of halakhic sources in
support of their rulings. That is what an opinion needs to look like when it deals
with non-liberal religious groups, e.g., the Ultraorthodox.

However, it could be argued that the respect requirement is not met when
a liberal court interprets the contents of a non-liberal cultural group in a way
that does not conform to, or even contradicts, the way the spiritual leaders of the
group interpret these contents. But interpreting the internal normative contents
of a group, even not in conformance to the way the group’s leaders do, seems
to be the utmost a state institution may do to meet the respect and justification
requirements with regard to non-liberal citizens.

126 Rawls, “The Idea” (above n. 47), 152 [emphasis added].

127 Ibid.

128 Ibid., 156. See also Rawls, Political Liberalism (above n. 11), li: “If we argue that the
religious liberty of some citizens is to be denied, we must give them reasons they can
not only understand . . . but reasons we might reasonably expect that they as free and
equal might reasonably also accept.” Swaine, The Liberal Conscience (above n. 81),
137: “Liberals should employ reasons that theocrats should accept, instead of pro tanto
reasons that elide theocrats’ religious convictions or hold only for those affirming secular
conceptions of the good.”

129 Cf. Gaus, Value and Justification (above n. 27), 321 (justification as part of political
deliberation needs to draw on “the other’s perspective”).

130 Menachem Mautner, Law and the Culture of Israel (Oxford: Oxford University Press,
2011).
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Three Conceptions of Religious
Freedom

Kenneth L. Marcus

Three strands of thought intertwine in the American legal literature of religious
freedom. They may be characterized as individualist, institutionalist, and
peoplehood. Very roughly, they correspond to the three historically prominent
American religious groups, respectively, Protestant, Catholic, and Jewish. During
most periods, the individualist conception, drawing on Protestant notions of
personal conscience, has been dominant. American constitutional discourse
is not unique in this respect, as international human rights law has also been
largely anchored in the same Protestant-individualist conception.* To this extent,
the American experience may be broadly illustrative. In recent years, however,
American courts have been more sympathetic to claims that are anchored in the
prerogatives of religious institutions, rather than on individual conscience alone.
At the same time, courts and commentators have frequently gestured toward an
altogether different conception, which is based on the vulnerability of minority
religious groups to discriminatory treatment. These three conceptions are
often aligned, but they also sometimes clash. The challenge for constitutional
jurisprudence is to negotiate an accommodation that respects the equal dignity of
widely different conceptions of religious freedom. The three conceptions, taken
together, provide a pluralistic approach to religious freedom that is ultimately
more compelling than any the three alone could provide.

*  This paper was prepared for the Israel Democracy Institute’s International Conference
on the Role of Religion in Human Rights Discourse. Astute comments by Dawinder S.
Sidhu, the participants in this IDI conference, and the editors of this volume are gratefully
acknowledged, although responsibility for any remaining errors remains with the author.
Doc Emet Productions, Fieldstead and Company, the Hudson Institute, the Institute for
Jewish and Community Research, the Maimonides Fund, the Middle East Forum, and the
MZ Foundation all supported various phases of this research.

1 See Leora Batnitzky, “From Collectivity to Individuality: The Shared Trajectories of
Modern Concepts of ‘Religion’ and ‘Human Rights,’” this volume, 547-571.
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1. Three Conceptions

1.1. The Individualist Conception

The first, long-dominant, Protestant-inspired approach defends the right of
individual conscience against governmental infringement.? Religious freedom
is defined in terms of individual scruples because that is how religion itself is
understood in this traditional view. For many years, this ideology was so deeply
ingrained in American thinking that its biases appear to have been invisible to
some of its exponents, although its influence can be seen pervasively. A careful
examination will show that this oft-dominant conception is tailored to cover the
contours of one religious tradition, namely the Protestant tradition, while it is
markedly less suitable for other traditions that have different notions of religion.
The discrepancy has been masked by the tendency of minority religious groups to
assimilate to the dominant tradition, adapting to the Protestant idea of “religion.”

The phrase “freedom of conscience,” with its emphasis on individual
mental states, is not found in the United States Constitution. Indeed, the First
Amendment’s Religion Clauses say only that “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof.”
However, it is now well-known that Protestant notions of freedom of conscience
infused these two clauses and their early interpretations.* This can be seen in both
the more expansive language of some earlier state constitutions and the debate on
the Constitution’s Bill of Rights.

Some state charters, beginning with Rhode Island’s Charter of 1663,°
explicitly equated religious freedom with “liberty of conscience.”® Others more
fully described this individual basis for religious freedom, such as Virginia’s
constitution, which announced that the “religion or the duty which we owe to
our Creator, and the manner of discharging it, can be directed only by reason

2 On the relationship between Protestantism and the individualist approach, see Martha
Nussbaum, Liberty of Conscience: In Defense of America’s Tradition of Religious Equality
(New York: Basic Books, 2008), 34-58.

3 US Const., First Amendment.

4 See, for example, Michael J. White, “The First Amendment’s Religion Clauses: ‘Freedom
of Conscience’ versus Institutional Accommodation,” San Diego Law Review 47 (2010):
1075-1076.

5 Rhode Island Charter of 1663, Federal and State Constitutions, Colonial Charters, and
Other Organic Laws of the United States, 2nd ed. (Clark, NJ: Lawbook Exchange, 2001),
(B. Poore. ed.), 1328, 1338, 1595-1596.

6  Michael W. McConnell, “The Origins and Historical Understanding of the Free Exercise
of Religion,” Harvard Law Review 103 (1990): 1425.
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and conviction, not by force or violence; and, therefore, all men are equally
entitled to the free exercise of religion, according to the dictates of conscience...””
This language rather reflects an individualistic conception of religious freedom,
indebted to John Locke and the Protestant tradition, in which each individual
must be given the liberty to choose the manner in which he or she follows the
demands of individual conscience.® Locke’s concern for personal conscience (not
always reflected in his writings on religious freedom) was arguably exceeded by
evangelical Protestants who drove the development of free exercise ideology in
the republic’s early years.®

Thisindividualist conceptionisexplicitin Supreme Court decisions interpreting
the religion clauses from the mid-twentieth century onwards. For example, it can
be seen in decisions providing religious exemptions from mandatory military
service for individuals’ “whose consciences, spurred by deeply held moral, ethical,
or religious beliefs, would give them no rest or peace if they allowed themselves
to become a part of an instrument of war.”*® Similarly, the protection (or privilege)
of “conscientious scruples” provided the basis for the strict judicial scrutiny that
the courts for many years imposed even on generally applicable legal rules which
substantially burdened the free exercise of religion.* Perhaps most plainly, the
Supreme Court has declared that, “The place of religion in our society is an exalted
one, achieved through a long tradition of reliance on the . . . inviolable citadel of the
individual heart and mind. We have come to recognize through bitter experience
that it is not within the power of the government to invade that citadel[.]”*?

As this language suggests, the Protestant-individualist understanding of religion
was recently so dominant as to appear to have been invisible to its exponents, in
much the same way as the whiteness or maleness of rights discourse also posed
as neutrality. The problem with this notion of religious freedom is not that it has
been applied unevenly to members of different religions but that it is based on a
sectarian understanding of what it means to be a “religion.” This is well illustrated
in the recent work by Leora Batnitzky, a leading religion scholar whose work is
represented in this volume. “Religion,” Batnitzky explains, “is a modern German
Protestant category that Judaism does not quite fit into.”*® Batnitzky demonstrates

7 Virginia Constitution, Article 1, 816.

8  White, “The First Amendment’s Religion Clauses” (above n. 5), 1076.

9  McConnell, “The Origins” (above n. 7), 1442-1449.

10 Welsh v. United States, 398 U.S. 333, 344 (1970).

11 Sherbert v. Verner, 374 U.S. 398, 399 (1963).

12 Abington School Dist. v. Schempp, 374 U.S. 203, 226 (1963) (emphasis added).

13 Leora Batnitzky, How Judaism Became a Religion: An Introduction to Modern Jewish
Thought (Princeton, NJ: Princeton University Press, 2011), 13.
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that Judaism traditionally a set of practices to guide a nation—combining politics,
culture, and what we now know as “religion”—was only partially reinvented as a
“religion” during the modern period. Similar stories could be told of other ethno-
religious traditions or peoples.™ Just as European ethnic groups have assimilated
to an Anglo-inspired conception of whiteness, so have Western ethno-religious
traditions assimilated to a Protestant conception of religion.®> In both cases, the
motivations have been the same: like whiteness in ethnic relations, “religion” in
constitutional discourse has been the gateway to privilege.®

The Jewish experience suggests a challenge to the dominance of the
individualist conception. The question is whether it is appropriate for a liberal
constitution to protect the prerogatives of a “religious” group only to the extent that
it assimilates to a model established by another group? To be sure, the individualist
conception provides for infinite variations on the theme of personal conscience,
but these variations obtain within a limited range. One plausible response is that
the sanctity or vulnerability of individual conscience both justifies and requires
peculiar solicitousness regardless of its origins within a particular tradition. This
response may be convincing as far as it goes, but the deeper question is whether
rival conceptions must be accommodated to an equal extent. To the extent that
the traditional individualist conception of religious freedom is understood as
basically sectarian, it becomes necessary to examine and evaluate the other ways
in which this freedom might be construed.

Atthe sametime, it should be acknowledged that in recent years the individualist
conception has been in decline. This can be seen most clearly in the much criticized
case of Employment Div., Dept. of Human Resources of Oregon v. Smith.Y” In that

14 Indeed, Batnitzky has already undertaken this task—at least to some degree. See Batnitzky,
“From Collectivity” (above n. 2), applying the same reasoning to Islam and other religions.

15 The process by which European ethnic groups have negotiated assimilation to the
American “whiteness” standard is explored in Matthew Frye Jacobson, Whiteness of
a Different Color: European Immigrants and the Alchemy of Race (Cambridge, MA:
Cambridge University Press, 1998). The Jewish experience of this process is explored in
Eric L. Goldstein, The Price of Whiteness: Jews, Race, and American Identity (Princeton,
NJ: Princeton University Press, 2006); Karen Brodkin, How Jews Became White Folks and
What That Says About Race in America (Brunswick, NJ: Rutgers University Press, 1998);
and Jewish Locations: Traversing Racialized Landscapes, eds. Bat-Ami Bar On and Lisa
Tessman (Lanham, MD: Rowman & Littlefield, 2001).

16 On the relationship between religion and privilege, see Christopher L. Eisgruber and
Lawrence G. Sager, “The Vulnerability of Conscience: The Constitutional Basis for
Protecting Religious Conduct,” University of Chicago Law Review 61 (1994): 1245, 1282—
1284,

17 Employment Div., Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872, 881
(1990).
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case, the US Supreme Court held that a state could deny unemployment benefits to
a Native American who was terminated for violating a state prohibition on the use
peyote during an Indian religious ritual. Since Smith, the individualist conception
has been an impotent sovereign. It remains the reigning theory of religious freedom,
but it no longer enjoys a power commensurate with its prestige. For this additional
reason, it is necessary to consider the other conceptions that have undergirded this
basic right.

1.2. The Institutionalist Conception

By contrast, a second and older conception, less firmly rooted in American
constitutional tradition but arguably ascendant in recent years, is more closely
related to Catholic tradition and has supported the prerogatives of religious
institutions as against either individuals or the state. The institutionalist approach
supports religious freedom, at least to a significant extent, as recognition not
of personal spiritual commitments but rather of a proper domain of “church
autonomy” protected against the state. Its basic idea is that certain communal
institutions hold significant intrinsic social value, or are inextricably connected to
both social interaction and individual flourishing, and thus merit protection from
governmental encroachment.*®

This concern for institutional prerogatives has been traced back to Pope
Gregory VII’s revocation, at the end of the eleventh century, of the then-
longstanding prerogative of temporal rulers to select and supervise bishops within
their realms.’® A century later, the first constraint to which King John agreed in
the Magna Carta was “that the English Church shall be free, and shall have its
rights undiminished, and its liberties unimpaired.”® In accepting the “freedom
of elections,” King John acknowledged that this right was “thought to be of
the greatest necessity and importance to the English church.”? In these early
confrontations, the idea of religious freedom originated from a preference for

18 Paul Horwitz, “Churches as First Amendment Institutions: Of Sovereignty and Spheres,”
Harvard Civil Rights-Civil Liberties Law Review 44 (2009): 79, 111-112.

19 Ira C. Lupu and Robert Tuttle, “The Distinctive Place of Religious Entities in Our
Constitutional Order,” Villanova University Law Review 7 (2002): 37.

20 J. Holt, Magna Carta App. IV, 317, 81 (1965). See, generally, Richard W. Garnett,
“Religion and Group Rights: Are Churches Just Like the Boy Scouts?” St. John’s Journal
of Legal Commentary 22 (2007): 515, 524 (explaining the historical importance of this
provision).

21 Ibid.
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papal primacy over the wide range of church affairs. This idea has less to do with
individual conscience than with “church autonomy.”?

Institutional religious freedom, or “Church autonomy,” has been described
as an “increasingly important site of contestation in the law of the Religion
Clauses.”? Trumpeting this question of institutional religious freedom as “our
day’s most pressing religious freedom challenge,” one prominent commentator
insisted that “the church-autonomy question . . . is on the front line” of religious
freedom litigation.?* Another has argued that church autonomy “should be the
flagship issue of church and state.”?> Some such comments may, in their patent and
understandable enthusiasm, evince a certain amount of over-statement, but this
is immaterial. The critical point is that American courts have shown increasing
deference to the prerogatives of religious institutions and that this reflects a
conception of religious freedom (and of religion) that is acutely different from the
still-dominant, if significantly weakened, individualist conception.

Church autonomy received important recent vindication in the “ministerial
exemption” cases, most importantly the 2012 U.S. Supreme Court case of
Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC.%® Under
Title VII of the Civil Rights Act of 1964, religious entities are exempted from
anti-discrimination lawsuits in cases regarding “the employment of individuals
of a particular religion to perform work connected with the carrying on by such
corporation, association, educational institution, or society of its activities.”?” This
provision does not explicitly exempt churches from challenges involving other
protected categories such as race or sex.?® Nevertheless, the Supreme Court in
Hosanna-Tabor recognized a judicially developed “ministerial exemption,” which
provides that the First Amendment requires a wider immunity than the statute

22 Gerard V. Bradley, “Forum Juridicum: Church Autonomy in the Constitutional Order:
The End of Church and State?” Louisiana Law Review 49 (1987): 1057, 1061-1062,
1064 (describing the idea of “church autonomy” and contrasting it with the individualist
conception of “personal spirituality”).

23 Horwitz, “Churches” (above n. 19), 79, 81.

24 Richard W. Garnett, “Pluralism, Dialogue, and Freedom: Professor Robert Rodes and the
Church-State Nexus,” Journal of Law & Religion 22 (2006-2007): 503, 521.

25 Bradley, “Church Autonomy” (above n. 22), 1057, 1061.

26 Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 132 Sup. Ct. 694
(2012). There is some irony in the fact, observed by Justice Alito, that this term, “minister,”
is most frequently associated with Protestant clergy. Ibid., 669 (Alito, concurring).

27 42 U.S.C. §2000e-1(a) (2000).

28 See, for example, Rayburn v. Gen. Conference of Seventh Day Adventists, 772 F.2d 1164,
1166 (4th Cir. 1985).
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indicates. Hosanna-Tabor shows that the institutionalist approach to religious
freedom is gaining ground at a time when the individualist conception is ailing.

1.3. The Peoplehood Conception

The third conception, equally important to American law, if less fully articulated
in the constitutional literature, concerns the protections that members of ethno-
religious populations (or peoples) require against discrimination or animus based
on group membership. This approach is particularly important for these groups,
such as Jews, Sikhs, Native Americans, and (some argue) Muslims, which are
culturally framed in terms that combine religious belief with ethnic or ancestral
characteristics. This peoplehood approach is broadly distinguished by a focus on
three distinct but interrelated qualities: (1) equality or nondiscrimination (rather
than liberty per se), (2) individual rights anchored in group membership (rather
than on individual dignity or institutional autonomy), and (3) aspects of religion
that overlap with race (rather than faith or institutional practice alone). The
peoplehood conception is as deeply woven throughout American law as are its
individualist and institutionalist analogs, but it has rarely been recognized as such,
resulting in sporadic and unpredictable application.

1.3.1. Equality or Nondiscrimination

The idea of formal equality, as well as its philosophical antecedents, has always
been pervasive to Religion Clause jurisprudence® as the idea of freedom underlies
the Equal Protection Clause. John Locke stated the matter plainly: “The sum of all
we drive at is, that every man enjoy the same rights that are granted to others.”
Interestingly, the language of equal protection was first articulated in the provisions
of early colonial state constitutions addressing religious freedom.3* This concern
for equality can be seen throughout the history of Religion Clause jurisprudence,
reflected, for example, in Justice John Harlan’s explicit 1970 observation that
Establishment Clause “Neutrality in its application requires an equal protection
mode of analysis. The Court must survey meticulously the circumstances of
governmental categories to eliminate, as it were, religious gerrymanders.”® In

29 Robin Charlow, “The Elusive Meaning of Religious Equality,” Washington University Law
Quarterly 83 (2005): 1529-1530.

30 John Locke, “A Letter Concerning Toleration” (1689; rpr., Amherst, NY: Prometheus
Books, 1990), 69.

31 Bernadette Meyler, “The Equal Protection of Free Exercise: Two Approaches and Their
History,” Boston College Law Review 47 (2006): 275, 293.

32 Walz v. Tax Commission, 397 U.S. 664, 696 (1970) (Harlan, concurring).
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recent years, the egalitarian principle has been increasingly ascendant, to the
point that it can be said that religious freedoms have “changed from a substantive
liberty, triggered by a burden on religious practice, to a form of nondiscrimination
right, triggered by a burden that is not neutral or not generally applicable.”

This egalitarian concern is most readily grasped where majorities attempt
to impose their religion upon minority groups. After all, the Supreme Court has
announced that “the clearest command of the Establishment Clause” is the rule
that one religion cannot be preferred over another.® In some Establishment Clause
cases the Supreme Court has recognized that, in the words of former Justice
Sandra Day O’Connor, “endorsement sends a message to nonadherents that
they are outsiders.”® In one older case, McCollum v. Bd. of Education,* Justice
Felix Frankfurter observed that (constitutionally impermissible) weekly religious
training at public school “sharpens the consciousness of religious differences at
least among some of the children committed to its care.”® The equality principle is
equally important, however, where minority groups are precluded from exercising
their religions.

It is important to recognize that egalitarian concerns can have either thin or
thick formulations. In Smith’s thin anti-discrimination formulation, for example,
the Court reduced Free Exercise to the rule that state actors may not discriminate
among or against religions but that they are not barred from taking actions that
have the effect of eradicating religious practices. This anti-discriminatory model
is far less protective of individual religious freedom than other approaches have
been. On the other hand, thicker formulations of equality can be found in certain
federal civil rights laws that may require accommodations and prohibit disparate
impacts. As the ideological core of religious freedom law has shifted from liberty
to equality, its protectiveness has, in some respects, diminished, but its impact
may run in the opposite direction if thicker conceptions are embraced.

1.3.2. Group Membership

Although religious freedom is generally framed as an individual right, some
commentators have observed that it is necessary to protect group members from

33 Douglas Laycock, “Theology Scholarships, the Pledge of Allegiance, and Religious
Liberty: Avoiding the Extremes but Missing the Liberty,” Harvard Law Review 118
(2004): 155-156.

34 Larson v. Valente, 456 U.S. 228, 244 (1982).

35 Lynch v. Donnelly, 465 U.S. 668, 688 (1984) (O’Connor, concurring).

36 McCollum v. Bd. of Education, 333 U.S. 203, 227-28 (1948) (Frankfurter, plurality).

37 See Susan Gellman and Susan Looper-Friedman, “Thou Shalt Use the Equal Protection
Clause for Religion Cases (Not Just the Establishment Clause),” University of Pennsylvania
Journal of Constitutional Law 10 (2008): 665-667, n. 6.
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discriminatory treatment.*® In other words, this individual right may have a
source in the individual’s relationship to a particular collectivity. This position is
supported by three arguments. First, in any factionalized setting, weaker groups
are vulnerable to oppression by stronger groups (the “Madisonian argument”).
Second, when it comes to religion, it is especially necessary to provide particular
protections for weaker religious groups in light of the peculiar history of religious
minorities (the “Religious Persecution argument”). Third, group membership
provides certain socially valuable benefits, especially in the case of religious or
ethno-religious groups, including the sustenance of religious faith, practice, and
collective action (the “Group Benefits” argument). These three arguments have
provided a basis for securing the freedom of religious freedom of individuals to
participate as active members in religious groups.

From the beginning, constitutional structures were designed with the intent
of protecting minority groups from dominance by the majority. During the
congressional debates over the Bill of Rights, James Madison explained that his
constitutional proposal was intended to reduce the likelihood not only that a single
group “might obtain pre-eminence,” but also that “two [might] combine together,
and establish a religion to which they would compel others,” presumably thereby
the minority, “to conform.”® This Madisonian Argument provides a powerful
basis for the separation of Church and State and for the federalist structures that
support it.

The Religious Persecution Argument has given greater strength to the religion
clauses. According to this argument, the historical mistreatment of certain religious
minorities, such as Jews and Catholics, provides a compelling justification for the
protection which the Religion Clauses afford.* Generally speaking, the egalitarian
justifications for religious freedom are mostly characterized in terms of group

38 Cf. Thomas C. Berg, “Minority Religions and the Religion Clauses,” Washington
University Law Quarterly 82 (2004): 919 (arguing that that the Court’s main goal in
Religion Clause cases should be to protect minority religions). Similar arguments may be
found, for example, in Stephen M. Feldman, Please Don’t Wish Me A Merry Christmas:
A Critical History of Separation of Church and State (New York: New York University
Press, 1997); Suzanna Sherry, “Religion and the Public Square: Making Democracy
Safe for Religious Minorities,” DePaul Law Review 47 (1998): 499; David E. Steinberg,
“Religious Exemptions as Affirmative Action,” Emory Law Journal 40 (1991): 77. In
contrast, see Patrick M. Garry, “The Democratic Aspect of the Establishment Clause: A
Refutation of the Argument that the Clause Serves to Protect Religious or Nonreligious
Minorities,” Mercer Law Review 59 (2008): 595-626 (arguing that the Establishment
Clause does not protect minority rights).

39 Quoted in Berg, “Minority Religions” (above n. 39), 933-934.

40 Eisgruber and Sager, “The Vulnerability of Conscience” (above n. 17).



108 | Kenneth L. Marcus

rights or interests, despite the traditional emphasis of American constitutional law
on the rights of individuals.

Finally, the Group Benefits Argument provides that religious groups merit
protection not only for their vulnerability but also for the social benefits that they
provide. For example, it has been argued that the “solidarity and insularity of
group membership and belief sustain the insistence of many religions on one
right God and one right way to homage and salvation--upon one right and insular
epistemology. It is the group identity of the faithful that mobilizes pity, distrust, or
even hatred for those who are not believers.”*

1.4. Ethno-Religious Populations

The peoplehood approach is further predicated upon the existence of non-Christian
groups, such as Jews and Sikhs, who face religious violations that are different
in character from those which primarily concern Protestants and Catholics, since
their cultural identities are not based exclusively on their religious beliefs and
practices.* Although the United States courts have generally treated religion and
race according to very different doctrinal principles, governmental treatment
of racial, religious, and ethno-religious population groups implicate similar
concerns.® Moreover, certain peoples are vulnerable to forms of mistreatment
which are difficult to classify as merely religious or ethnic. This can be seen, for
example, when governmental practices prevent group members from observing
certain holidays or donning particular forms of ethno-religious attire.

The Supreme Court has occasionally acknowledged the parallels between
race and religion over the years, as in Board of Education of Kiryas Joel Village
School District v. Grumet, where the Court observed that “government may not
segregate people on account of their race . . . [as] it may not segregate on the basis
of religion.”* Some prominent commentators, such as Jesse Choper, have also
acknowledged the parallels between race and religion, such as the fact that both
“have been the object of public (and private) stereotyping, stigma, subordination,
and persecution in strikingly similar ways.”*

41 1bid., 1249.

42 See, generally, Kenneth L. Marcus, Jewish Identity and Civil Rights in America (New
York: Cambridge University Press, 2010).

43 Tseming Yang, “Race, Religion, and Cultural Identity: Reconciling the Jurisprudence of
Race and Religion,” Indiana Law Journal 73 (1997): 119-120.

44 Board of Education of Kiryas Joel Village School District v. Grumet, 512 U.S. 687, 728
(1994) (Kennedy, concurring).

45 Jesse Choper, “Religion and Race under the Constitution: Similarities and Differences,”
Cornell Law Review 79 (1994): 491-492.
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The peoplehood conception has not previously been identified as such and
may resonate more with some readers than others. Some may wonder whether the
peoplehood conception, with its emphasis on collectivities, is fully distinguishable
from the institutional approach. In fact, there is a world of difference between
a conception based on the needs of a group or people and one based on the
institutions that people develop. It is the difference between Christians and the
Christian Church—a difference which is, unfortunately, elided in those analyses
that speak only of “collectivities,” without distinguishing between institutions and
groups. Other readers may wonder whether the peoplehood conception is even a
conception of religious freedom at all. Intuitively, it seems to be a very different
kind of animal than the other two. There is a kernel of truth to this intuition: the
three conceptions are, in actuality, not different ideas about how freedom can be
achieved for a fixed and stable entity, “religion.” Rather, these different freedom
conceptions are based on entirely different meanings of religion. In this respect,
the peoplehood conception is not anomalous, since it is true of all three strands.

1.5. Ramifications

The peoplehood approach challenges jurists to frame certain disputes in terms
of ethno-religious group equity. Some disputes take on a different light when
courts and agencies recognize that religious freedom sometimes arises from the
egalitarian, group-based rights of ethno-religious populations. This can be seen in
two kinds of cases: racial claims that appear at first blush to be based on religious
difference, and religious claims that appear to be based on ethnic, racial, or
cultural commitments. For an example of the former, consider the successful race
discrimination claims have been brought by practitioners of Orthodox Judaism,*
including a Hispanic convert.” For an example of the latter, consider the prison
grooming cases that have been brought by ethno-religious groups like Rastafarians.
The peoplehood approach to religious freedom provides that the liberty interests
of ethno-religious groups should be protected from discrimination to the extent
that individual conscience and church autonomy claims are recognized.

If religious group-based rights cases should ascend further, their genesis may
one day be found in one of the more puzzling cases in American constitutional
literature. In Wisconsin v. Yoder,* the Court held that Wisconsin’s compulsory
school attendance law violated the Free Exercise Clause of the First Amendment
by forcing Amish parents to enroll their children to public school after the eighth
grade, despite Amish religious convictions requiring them to remain “aloof from

46 LeBlanc-Sternberg v. Fletcher, 67 F.3d 412 (2nd Cir. 1995).
47 Singer v. Denver School District No. 1, 959 F. Supp. 1325 (D. Colo. 1997).
48 Wisconsin v. Yoder, 406 U.S. 205 (1972).
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the world.”*® This sweeping exemption to a generally applicable state statute,
which was not enacted to burden the Amish religion, strikes some as an anomaly
in American law. The case has been read not only as an application of Free
Exercise but also as a parental liberty case. For this reason, Justice Antonin Scalia
held Yoder out as a “hybrid rights” case, explaining on behalf of the Smith Court
that the Amish parents’ claims were stronger than the usual religious claimants
because they were based on more than one constitutional provision.® What is
most striking about Yoder, however, is the Court’s preoccupation with the unique
cultural qualities of the Amish people and the extent to which their requested
exemption emerges from the distinctive ethno-religious characteristics of this
people. In this way, Yoder involved hybrid rights in the additional and perhaps
more compelling sense that the state was abrogating not only the individual rights
of religious parents but also the ability of a discrete and insular people to transmit
its values and preserve its culture. Properly understood, Yoder is the paradigmatic
peoplehood case.

Abroadly similar approach can be seen in the response of the U.S. Department
of Education’s Office for Civil Rights (OCR) to claims that Sikh and Jewish
students have faced discrimination in federally funded educational programs and
activities.®* Such discrimination is typically unlawful when based on a student’s
race, color, or national origin, under Title VI of the Civil Rights Act of 1964,% a
statute that does not, however, prohibit religious discrimination.® When a Sikh
father sought OCR’s protection, shortly after September 11, 2001, for a son who
had been beaten on school grounds on account of his “faith” and called, “Osama,”
OCR had to reconsider its long-held position that ethno-religious groups (such
as Sikhs and Jews) lack Title VI protection.> After much ambivalence and
equivocation,® OCR has interpreted® that provision to encompass ethnic and

49 Ibid., 210.

50 Smith, 494 U.S. (above n. 18), 881.

51 See, generally, Marcus, Jewish Identity (above n. 43).

52 42 U.S.C. §2000(d) (2000).

53 Kenneth L. Marcus, “The Most Important Right We Think We Have But Don’t: Freedom
from Religious Discrimination in Education,” Nevada Law Journal 7 (2006): 171.

54 Marcus, Jewish Identity (above n. 43), 26-36. For other examples of post-9/11
discrimination against Sikhs in various contexts, see Dawinder S. Sidhu and Neha Singh
Gohil, Civil Rights in Wartime: The Post-9/11 Sikh Experience (Burlington, VT: Ashgate,
2009).

55 Kenneth Lasson, “In an Academic Voice: Antisemitism and Academy Bias,” Journal for
the Study of Antisemitism 3 (2011): 2501, 2553-2254; Kenneth L. Marcus, “Jurisprudence
of the New Antisemitism,” Wake Forest University Law Review 44 (2009): 371, 389-90.

56 Russlynn Ali, Assistant U.S. Secretary of Education for Civil Rights, “Dear Colleague
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ancestral discrimination against such groups, but not discrimination based
narrowly on a student’s religious belief.>’

It would be tempting, but not fully accurate, to assume that OCR’s
determination reflects not a third conception of religious freedom but only an
interpretation of an entirely different concept, namely ethnic, racial or national
origin discrimination. Like the courts and other administrative agencies, OCR
carefully parses the protected categories within its jurisdiction, determining
whether each individual complaint falls within its jurisdiction relating to, such as
race, color, national origin, or, when applicable, religion. The artificial construct
“race” overlaps so substantially with the equally shifty notion of “national origin”
that the two terms now apply, at least since Sha ‘are Tefilah v. Cobb,% to largely
the same set of attributes.® The permeability of the bounds between religion and
these other concepts can be seen, for example, in racial discrimination cases in
which the plaintiff’s ancestors do not share the racial characteristics on which
the plaintiff’s case is predicated, such as racial discrimination cases successfully
brought by Orthodox Jewish converts to Judaism. The “religion,” *race,” and
“national origin” protected in these cases are not completely separate; rather, they
are aspects of a broader group membership or peoplehood.

Nevertheless, the courts have not consistently appreciated the extent to which
the anti-discrimination rights of persecuted populations deserve special protection
under those clauses.®® Challenges to religious discrimination are seldom brought
under the Equal Protection Clause, even though that clause may be more effective
for addressing unequal treatment.® The drawback is that equal protection
jurisprudence has not always been as robustly interpreted as some advocates and
scholars would prefer. 62 It has not been especially productive, for example, in
addressing unintentional or systemic discrimination, disparate impacts or failure
to accommodate.

Letter: Harassment and Bullying,” October 26, 2010, http://www?2.ed.gov/about/offices/
list/ocr/letters/colleague-201010.pdf (accessed March 21, 2013). See also Kenneth L.
Marcus, “Anti-Zionism as Racism: Campus Anti-Semitism and the Civil Rights Act of
1964,” William & Mary Bill of Rights Law Journal 15 (2007): 837.

57 Kenneth L. Marcus, “The New OCR Antisemitism Policy,” Journal for the Study of
Antisemitism 2 (2011): 479.

58 Sha ‘are Tefilah v. Cobb, 481 U.S. 615 (1987).

59 Marcus, Jewish ldentity (above n. 43), 191-198.

60 Meyler, “The Equal Protection” (above n. 32).

61 Gellman and Looper-Friedman, “Thou Shalt Use” (above n. 33), 666 (addressing
government religious expression cases).

62 Meyler, “The Equal Protection” (above n. 32), 279-280.
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2. Alignment and Conflict Among the Three
Conceptions

2.1. Alignment

Claims to religious freedom are on strongest grounds where the three conceptions
are aligned and most uncertain where they conflict. Perfect alignment is achieved
when a distinct ethno-religious population group is persecuted or burdened
by governmental actions that both encroach on institutional prerogatives and
restrict individual conscience. This may be seen, for example, in the otherwise
surprising result that the Court reached nineteen years ago in The Church of
the Lukumi Babalu Aye, Inc. v. City of Hialeah.®® There the city of Hialeah,
Florida, adopted ordinances regulating animal slaughter. The ordinances, if valid
and enforceable, would have effectively banned the religion of Santeria, which
maintains ritual animal sacrifice as a central element of worship. To the surprise
of many court watchers, who had expected that Hialeah would prevail under
Employment Division v. Smith, the Court struck the ordinances on the ground
that they impermissibly targeted a particular religion for disfavored treatment.
Drawing on cases decided under both the Religion Clauses and the Equal
Protection Clause, Justice Anthony Kennedy explained for a unanimous Court
that is unconstitutional “to infringe upon or restrict practices because of their
religious motivation.”s The Equal Protection analogy is especially appropriate
here, because Hialeah encroached upon central cultural practices of a discrete
and insular ethno-religious people.

The same may of course be said of the facts in Smith. Justice Scalia argued
that Smith did “not present such a hybrid situation” because its free exercise claim
was “unconnected with any communicative activity or parental right.”s> However,
the Smith case did present a hybrid situation in the broader sense that members of
the Native American Church, who considered peyote ingestation central to their
community, faced violations of individual conscience, institutional practice, and
ethno-religious cultural identity. Unfortunately for the Indian plaintiffs in Smith,
the cultural practices of the Native American Church may have appeared less
noble than those of the Quaker plaintiffs in Yoder. This was not unpredictable
to court-watchers in light of the fact that the Native American Church appeared
before the Court primarily as a group interested in the ingestion of unlawful
drugs.

63 The Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 523 (1993).
64 lbid., 2227.
65 Smith, 494 U.S. (above n. 18), 882.
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2.2. Conflict

The three conceptions clash on certain issues, such as the question as to whether
governmentally funded universities are permitted or required to bar student
religious organizations from discriminating against potential members or officers
who do not share the organizations’ religious precepts. Under an institutionalist
approach, the university must respect a religious student organization’s prerogative
to select its own members and officers. Under some individualist approaches,
however, this may contradict the individual student’s freedom of conscience.
Even more saliently, under a group-based conception the university must shield
ethno-religious groups from discrimination by student organizations.

The Supreme Court partially addressed this issue two years ago in Christian
Legal Society v. Martinez.®® In Martinez, the Supreme Court considered whether
a public law school may condition its official recognition of a religious student
organization (with consequences for the availability of facilities and funds) on
the group’s willingness to extend eligibility for membership and office-holding
to all students. Justice Ruth Bader Ginsburg wrote for a divided Court that this
requirement, imposed at Hastings College of Law, was a “reasonable, viewpoint-
neutral condition on access to the student-organization forum” which therefore did
not violate Hastings’ Christian Legal Society’s rights to free speech, expressive
association, and free exercise of religion.®” Justice Ginsburg emphasized her view
that CLS seeks “preferential exemption from Hastings’ policy” rather than parity
with other groups.5®

By assuming, for purposes of its decision, that CLS had an “all-comers”
policy, rather than an anti-discrimination policy, the Court dodged the harder
question as to whether “proscribing discrimination on the basis of religion itself
discriminate[s] against religion.”® Justice Alito, writing for the four dissenting
Justices, argued that Hastings’ nondiscrimination policy violated the First
Amendment because it permitted some ideological groups to discriminate against
those who do not share their views, but barred religious groups from doing so.”

When the evil day comes when the Court must confront the issue that it
dodged in Martinez, it will decide between institutionalism on the one hand and,

66 Christian Legal Society Chapter of the Univ. of Cal. v. Martinez, 130 Supreme Ct. 2971
(2010).

67 Ibid., 2978.

68 Ibid.

69 William P. Marshall, “Smith, Christian Legal Society, and Speech-Based Claims for
Religious Exemptions from Neutral Laws of General Applicability,” Cardozo Law Review
32 (2011): 1937.

70 See Martinez, 130 Supr. Ct., (above n. 67), 3003-04, 3010-11 (Alito, dissenting).
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on the other, individualism and peoplehood. The presence of two rationales on
the latter side might appear to tip the scale in their favor, except that the former
side may carry with it the weight of both Catholic sympathy and some forms of
conservative opinion, both of which now command a majority on the present
Court. From a pluralist perspective, the Martinez question is whether the conflict
between anti-discrimination law and free exercise can be resolved in a way that
equally respects individual, institutional, and group rights.

2.3. A Pluralist Reconciliation: Bringing Three Conceptions to
Dialogue

The differences in these three conceptions parallel differences among the
American religious groups to which they have primarily been applied,
respectively Protestants, Catholics, and Jews. More broadly, they also reflect the
differing conceptions of religion that emerge from each tradition. That is to say,
religious disagreements among Protestants, Catholics, and Jews reflect not only
different approaches to the same phenomenon, “religion,” but rather different
conceptions of what “religion” is, with correspondingly different approaches the
phenomenon so described. In other words, they do not merely supply different
answers to the same question; rather, they supply different questions as well as
different answers. This has always been a challenge for inter-religious dialogue.
It is no less a challenge for legal discourse concerning the freedom of “religion.”
The three conceptions described here are not three approaches to a fixed concept,
“religion,” but rather three approaches based on three different but overlapping
concepts.

When these three approaches are delineated in this way, the most salient
ramification is that equivalent regard must, as a matter of equal protection, be
given to each of these three conceptions. Even the thinnest egalitarian principles
might disapprove a court which, for example, gives greater latitude to Protestant-
based concerns rooted in individual conscience than to Catholic-based concerns
for “church autonomy,” or vice versa, or that fails to attend equally to individual
and group-based concerns. This observation may place new light on judicial
decisions which, for example, burden minority religions by deferring to military
uniform rules™ or prison grooming regulations.’

71 Goldman v. Weinberger, 106 Supr. Ct. 1310 (1986).

72 See, for example, Booth v. Maryland, 207 F. Supp. 2d 394 (D. Md. 2002) (rejecting
discrimination claim by Rastafarian prison guard punished for wearing modified
dreadlocks).
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The answer, of course, is not to extend a different conception of religious
freedom to each group, with Protestants permitted freedom of conscience,
Catholics provided institutional freedom, and so on. As Martinez demonstrates,
Protestant groups are sometimes denied institutional prerogatives, and it would be
inequitable to extend those prerogatives only to members of certain religions. Nor
could one sensibly require groups to choose between institutional prerogatives
and individual conscience. Once a right is recognized for one group, it must
be recognized for all. This can only be accomplished by permitting all persons
with the freedom of individual conscience, institutional autonomy, and group
protection.

Some may object that the three conceptions may not be equally compelling
and that reason dictates that each be advanced according to its own merits rather
than in tandem. This argument presents a problem of perspective. It is assuredly
true that few individuals will find all three conceptions to be equally compelling,
but people will undoubtedly differ on the weight to be given to each conception.
These differences will vary in part with the religious and philosophical outlook
that each person brings to the table. It is also true that few individuals will find all
religious doctrines or religious practices to be equally compelling. The heart of
religious freedom is to provide equal freedom to all religious doctrines regardless
of the resonance they have with either popular or informed opinion. The same
must be said of religious conceptions. Equal freedom must be extended along
each of the three conceptions, regardless of the resonance each of them has with
popular or informed opinion, because the alternative is to provide materially
unequal treatment.

This pluralist conception—which aims to accommodate all three approaches—
need not amount to mere leveling. Little is gained, for example, by a jurisprudential
tendency that suppresses the aspirations of personal conscience, a la Smith, while
nodding to the claims of church autonomy, as in Martinez—in the expectation that
this will bring the historical pendulum back to the center. If the exercise of both
individual and institutional prerogatives is not sufficiently robust, then we cannot
conclude that equal religious freedom, rather than equal religious regulation, has
been achieved.

Those who defend a bias in favor of one or the other of these conceptions
may respond that equal regard for the three conceptions is unnecessary, because
the relationship between each approach and its corresponding religious tradition
is quite loose. Martha Nussbaum, for example, has conceded that basing religious
freedom on the claims of individual conscience is tantamount to basing it on
a peculiarly Protestant set of ideas. She nevertheless argues that this bias is
acceptable, because this individualism can also be squared with a host of other
traditions, from Greek and Roman Stoicism to certain strands within contemporary
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Catholicism.”™ This argument is unsatisfactory, however, because it proves too
much. A dominant religion, such as American Protestantism, will inevitably have
both historical antecedents and inter-religious influence. Nussbaum’s argument
would effectively permit establishment of any Protestant dogma that can claim
both. The principle of neutrality cannot admit an exception for sectarian dogmas
or practices that are embraced by multiple sects—or the exception will swallow
the rule. Few encroachments on the Establishment Clause cannot be defended on
this logic.

3. Conclusion

The persistence of three distinct, overlapping, but sometimes divergent concep-
tions of religious freedom should not be surprising in a nation that has been home
to three very different primary religious traditions. The tendency of most jurists
has been to argue for one or another of these conceptions, or perhaps for some
hybrid of two of them, in various formulations of differing robustness. Of the
three conceptions, the individualist approach has been so dominant, at least during
some periods, that some jurists have assumed it to be the sole form that religious
freedom might take. In recent years, the venerable institutional approach has made
steady headway; its proponents, however, have not necessarily acknowledged
that there might be other approaches that could stand together with these two,
Christian-inspired conceptions. The peoplehood approach should be recognized
as a third, equally compelling conception, with similarly deep roots in American
constitutional culture, even if it has not been as clearly identified as the other
two. To understand these three conceptions—and the distinct but powerful moral
demands that each provides—is to acknowledge that a robust, equitable approach
to religious freedom must respond to all of their demands. This implies a pluralist
religious freedom, which is equally responsive to the demands of individual
conscience, institutional autonomy, and the equality of all peoples.

73 Nussbaum, Liberty of Conscience (above n. 3), 58.
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Political Liberalism, Religious
Liberty, and Religious Establishment

Richard Arneson

Religion is a trap and a snare for states in the modern world. People fervently
believe in religious doctrines, which they take to be central for the guidance of
their own lives and pivotal for determining morally appropriate and just laws
and public policies. The religious beliefs of members of modern societies tend
to be wildly diverse. They conflict with each other in ways that resist sensible
compromise. Jesus is either the Son of God, the Savior whose teachings will lead
us to eternal salvation, or he is not.

What stance toward religion does a just state maintain? This essay outlines
and defends an answer to this question that is associated with the slogan calling
for the separation of church and state. The defense consists of knocking down
bad defenses and merely gesturing toward a better one. But even if this hint of
a defense can be successfully developed, it will only go so far. Toward the end
of the essay, an objection is raised that is not susceptible to decisive refutation
and that can be properly engaged only by case by case adjudication seeking best
policies for current actual circumstances. The issue in play here arises from the
consideration that, despite the fact that it would be morally desirable to achieve
a certain goal, it does not follow that any attempted movement toward achieving
that goal would be morally desirable in any and all circumstances.

1. Separation of Church and State

The thought that there should be a wall separating church and state is a slogan
that expresses a metaphor, and not one that is self-interpreting. The rough idea
is that a wall protects what lies on one of its sides from interference from the
other side. The protection looks to be symmetrical; each side is protected from the
other. In my view, the important constraint is that the state is obligated to refrain
from providing special privileges, power, or subsidies to any church or sect. Were
the state to do so, this would be to breach the wall by interfering wrongfully in
the religious sphere. To favor one sect is to disfavor others. The separation ideal
also prohibits sects and churches from attempting to seek political power for the
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purpose of gaining from the state any special privileges, powers, or subsidies.
We should construe the idea of gaining privileges as including putting the force
of state law behind sectarian doctrines. If the Roman Catholic Church prohibits
use of contraceptive devices on religious grounds—for church officials, church
members, or others acting on their behalf to seek to put state power behind this
prohibition would violate the separation ideal. So would seeking to pressure
people toward conforming to religious doctrine by noncoercive means—such as
providing tax reductions for those who refrain from contraception. Of course, some
religious norms might be thought to be dual in nature, having normative force for
us both in virtue of their status as having been commanded by God and also in
virtue of their inherent reasonableness. If we set aside claims of divine command
and still find that there are compelling independent reasons supporting the claim
that contraception is immoral, pointing out these independent compelling reasons
in the public square as grounds for legislation against contraception is not any sort
of breach in the wall of separation between church and state.

Some sort of generalization of the ideas just stated has to be part of the
separation doctrine. Suppose the state enacts laws and policies that promote the
recitation and internal endorsement of nondenominational prayers, so anodyne in
content that no sect or church will count them as reflections of its doctrines. The
prayers are not recognizably Christian or Jewish or Islamic or Buddhist; nor do
they match any other particular religious doctrines at all closely. The prayers might
simply summon the spiritual forces of good in the universe to give us supernatural
aid in our spiritual endeavors. Putting the weight of state power behind such
vague prayers should count as a violation of the separation doctrine. Writing to
defend the separation of church and state, Robert Audi includes within it what he
calls a “neutrality principle” and states in these words: “The state should give no
preference to religion (or the religious) as such, that is, to institutions or persons
simply because they are religious.”? I endorse the idea Audi affirms, though the label
“neutrality principle” is perhaps misleading. The state is under no obligation to be
neutral between religion and science or between religion and core values essential
to a flourishing just society. The obligation is one-sided—to refrain from favoring
the religious as such over the nonreligious, not to refrain from favoring either the

1 I use the phrase “religion in the public square,” but it can be misleading. Advocates of
religious doctrines are at liberty to proselytize for their ideas in the public square. Exercis-
ing free speech rights in this way does not run counter to separation of church and state.
Advocacy for public policy proposals on religious grounds does run counter to separation
as formulated in this essay. Legal rights of freedom of speech protect such advocacy, but
the ideal of separation condemns it, and in this limited sense, separation bars religion from
the public square.

2 Robert Audi, “The Separation of Church and State and the Obligations of Citizenship,”
Philosophy and Public Affairs 18 (1989): 259-296.
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religious or the nonreligious. This nonneutrality is a core feature of the separation
of church and state doctrine and part of the reason it is perennially contentious.®
Religious advocates who regard the separation doctrine standardly conceived as
tending toward state establishment of some vague doctrine antithetical to religion
along the lines of secular humanism or modern godlessness have a point. Why we
should nonetheless accept a full-blooded separation doctrine despite its failure
to be evenhandedly neutral in disputes between religious and other values is a
question this essay will eventually address.

The doctrine of the separation of church and state is an ideal of political morality
consisting of three claims: (1) The state should not favor (or give any preference
to) any church or sect or to any church or sect doctrine; (2) The state should not
favor (or give any preference to) religion as such or the religious over nonreligion
or the nonreligious; and (3) neither public officials nor ordinary citizens should
seek to bring it about that claim 1 or claim 2 is violated. The favoring of religious
doctrine that separation rules out is favoring of religious doctrine as such: If a
church excoriates racism and celebrates baseball and there are good and sufficient
nonreligious reasons to excoriate racism and celebrate baseball, then state policies
that entrench nonracism and baseball do not run counter to the separation doctrine
and church advocacy of nonracism and baseball is also perfectly consistent with
separation (at least if the church advocates recognize that these practices have
adequate self-standing support of secular reasons).

2. Against the Free Exercise Clause

The separation doctrine | want to defend is a claim of political morality, not
one of constitutional interpretation. Indeed many estimable constitutions known
to us may run afoul of this claim of political morality.* Simply for illustrative

3 But see the final two paragraphs of section eight of this essay. Separation of church and
state does not imply support for persecution of religion.

4 Article 18 of the International Covenant on Civil and Political Rights, adopted by the
United Nations in 1966, and signed by 166 countries as of 2010, reads in part:

1. Everyone shall have the right to freedom of thought, conscience, and religion. This
right shall include freedom to have or adopt a religion or belief of his choice, and
freedom, either individually or in community with others, and in public or private, to
manifest his religion or belief in worship, observance, practice, and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or adopt
a religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations
as are prescribed by law and are necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others.
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purposes, and not because this particular constitution has special transcendent
merit, | single out the U.S. Constitution.® The First Amendment to this Constitution
states that “Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof.” There are two requirements here, one
relating to establishment and one to free exercise. There should be no quarrel with
the first. It says that the state ought not to give a privileged place in society to any
church or sect by special subsidy of its practices, endorsement of its doctrines, or
incorporation of its rituals or practices in official state functions. Nor should the
state make any particular church or sect an agency of the state. Nor should the state
by its laws and public policies favor one church or sect over others. Nor should
the state favor religion as such or religious people as such over nonreligion and the
nonreligious. These claims constitute the core of what | am calling “separation of
church and state.”

The Free Exercise clause, in contrast, is problematic and on one natural
interpretation objectionable. | take it that the idea of refraining from prohibiting
the free exercise of religion goes beyond protecting citizens in their rights of
freedom of speech and assembly. These rights give strong legal protection to
religious believers, as well as others, to freedom to speak when they are addressing
a (willing, uncoerced) broad audience on some matter of public affairs, broadly
construed to include any issue that concerns how we should live.® This also
includes rights to assemble with like minded others for the purpose of refining
one’s beliefs, reinforcing them by ceremony and ritual, organizing to proselytize
others, and advancing one’s beliefs by public action, and so on. They protect
the rights of the religiously inclined to speak, assemble, organize, and engage in
ceremony and ritual just as they protect the similar rights of the nonreligious.” So
the free exercise of religion is evidently intended to go beyond these other basic
freedoms. The idea is roughly that one is free to exercise one’s religion when the
following is true: one has the opportunity to live according to the dictates of one’s

Cited from Michael J. Perry, “From Religious Freedom to Moral Freedom,” San Diego
Law Review 47 (2010): 993.

5  Foravigorous defense of the religion clauses of the U.S. Constitution and “America’s tra-
dition of religious equality,” see Martha C. Nussbaum, Liberty of Conscience: In Defense
of America’s Tradition of Religious Equality (New York: Basic Books, 2008).

6 The formulation in the text is not fully apt. Freedom of speech includes the right (for
example) to pass out leaflets that one knows no one will take and read. The right does not
include an entitlement to force speech on unwilling listeners, but nor is it conditional on
having a willing audience. Nor need one be intending to communicate ideas that add to
public debate; one might simply intend to bear witness, as when many speakers parade
before a microphone and say “I agree” at a protest rally.

7 So the freedom to worship should count as an aspect of freedom of speech and assembly.
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chosen religion without interference of government or law up to some point.t
What point? Views differ. Most would probably say that a law wrongfully burdens
the free exercise of one’s religion if the law either fails to serve a legitimate state
purpose or does serve such a purpose but in a way that poses an excessive cost
on the religiously burdened—a cost that is disproportionate to the gains the law,
as framed, provides in the terms of this legitimate purpose. Details aside, the idea
is that there is a special presumption of unconstitutionality that attaches to a law
that limits people’s liberty or imposes burdens on people when it impinges on
people’s religious concerns as compared to other sorts of concerns they might
have. This tilting in favor of religion is wrong and amounts to a type of wrongful
discrimination.®

To see the problem, consider a law that forbids ingesting peyote or similar
psychedelic drugs.’® Now imagine three different groups of persons who find
their significant projects hindered by this law. One group consists of adherents
of a religious group whose traditional sacred rituals give an important place to
the ingestion of peyote or some other psychedelic. Another group consists of
persons who feel themselves bound in conscience to carry out work to save the
environment from human degradation. Their practice, central to their organizing
momentum, is to gather weekly and ingest peyote and contemplate the Earth’s
precarious richness and gird themselves for the fight to save the environment. A
third group of people surfs in the ocean for fun and pleasure. They gather together
to surf, and engage in a pre-surf ritual involving ingestion of peyote, which turns
what would have been a joyous activity into a sublime experience of unsurpassed
excellence and merit. All three groups could alter their practices to bring them into
conformity with legal requirements, but at some considerable cost. My complaint
is that, on its face, the Free Exercise clause of the First Amendment tilts in favor
of the first group. If we follow some legal theorists and Supreme Court decisions
and stretch the constitutional protection of the free exercise of religion so that
it protects a broader category of individual action, motivated and compelled by
conscientious moral belief, then the discrepancy in legal treatment that the Free
Exercise clause mandates is between groups one and two on the one side and

8 This is arough characterization. You do not enjoy freedom to exercise your religion if the
state scrupulously leaves you alone but fails to protect you when mobs ransack and burn
your synagogue, mosque, or church or harass you while you are carrying out religious ritu-
als or other functions.

9  See Richard Arneson, “Against Freedom of Conscience,” San Diego Law Review 47
(2010): 1015-1040.

10 The example in the text differs from, but is inspired by, the facts of Employment Division
v. Smith, 494 U.S. 872 (1990).
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group three on the other. Whether one interprets the free exercise ideal narrowly
or broadly, either way it mandates wrongful discrimination.

3. Accommodation

Rejecting the claim that there is a special moral mandate to accommodate
religious practice does not gainsay the value of seeking to accommodate those
individuals who would be specially burdened by requiring them to conform to
otherwise acceptable state law. Law is a blunt instrument of social control. Laws
should be formulated in terms that are simple and easy to administer. A good law
does not try to register in its formulation all of the subtle niceties and complexities
that might arise in its application in varying circumstances. Hence a law can bear
down very heavily on some individuals to little or no purpose. The law demands
that they bear sacrifices that are disproportionate to any gains their compliance
might bring about for other citizens. In some situations there is no sensible way to
alleviate their burden, but in other cases, there is. A law can be rewritten to restrict
its scope, or an informal practice may exempt some from strict conformity, or
various levels of discretion in the enforcement of law may be deployed to good
purpose.

A law might mandate that all individuals residing in a territory shall be
vaccinated to reduce the incidence of some dread disease. The risk of harm from
vaccination is small and the expected gains for the public are great. Nonetheless
there may be a subgroup of the population that bears far greater than average
risk of adverse medical consequences from being vaccinated. Since the public
health gains from vaccination diminish hardly at all if a group as small as this
subgroup does not participate in the program, and given that being vaccinated
imposes a special burden of risk on members of the subgroup and not others, any
reasonable and morally sensitive cost and benefit calculation yields the judgment
that the members of the subgroup should not be legally required to obtain this
vaccination. In these circumstances the state should accommodate the members
of the subgroup be exempting them from the general legal requirement to submit
to this vaccination treatment.

Accommodation can occur in many ways by adjustment of any of several
elements of the enforcement mechanism. There might be a good case for
incorporating some form of accommodation provision in a constitution that sets
judicially enforced limits to what legislatures and government officials may
permissibly do. | take no stand on this issue.

The standard that determines whether an individual claim for an accom-
modation should be granted involves balancing the extent to which the person
(along with others for whose sake that person wishes to act) would be made
worse off if he or she is required to conform to the requirements of some law that
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applies to him or her, versus how badly off others would be made if that person
were not required to conform. Exactly what the standard should be is beyond the
purview of this essay. For our purposes it is necessary only to note that the coin of
the realm here is well-being or welfare gains and losses.** The notion of welfare
in play here can be variously construed; but the sheer fact that my conscience
tells me not to do X does not mean that | suffer any sort of burden if the law
imposes penalties on me for not doing X. What holds of conscientious judgment
in general, a fortiori holds for religiously based conscientious judgment. The
sheer fact that God tells me not to do X does not establish any sort of prima facie
case that | should be excused from the legal burden of a statutory requirement
that requires me to do X.

Far from there being a general moral presumption in favor of bending
the laws as far as is possible to encourage each person to live according to
her conscientious beliefs about what is good and right without suffering legal
punishment as a consequence, there is, in fact, a general moral presumption
against such generalized accommodation of conscientious belief. In modern
societies there is wide and deep pluralism of belief: citizens disagree about what
we owe one another and about what constitutes a worthwhile human life. We are
all made better off, up to a point, by our own individual lights if a set of rules
is adopted and, coercively enforced, elicits general voluntary acceptance—even
though many of the rules taken one by one are obnoxious to many citizens. In
these circumstances, there is room for a cooperative practice whereby | obey rules
that offend my conscience in some domain, while others obey rules that offend
their individual consciences in other domains. The overall result may be that the
situation of general rule-following is superior from each of our conscientious
standpoints than the situation that would result if none of us deferred to others’
opposed conscientious judgments. When such a cooperative practice is in effect,
others are disposed, up to some threshold point, to obey laws even though they are
obnoxious to their conscience. When this is the case, there is then a general fair
play obligation that falls on me to reciprocate and dispose myself to follow laws
that offend my conscience, up to a point, and to act on this disposition.

Another constraint on measuring the special burdens that obedience to laws
imposes on particular groups is that the gains and losses that are advanced as
constituting a burden must be measurable and checkable by generally acceptable
procedures. The magnitude of a claimed burden cannot rely on supernatural
claims, as when | might claim that the gods will be angry and rain ruin on my
clan if the mountain sacred to members of my faith is disturbed. Government

11 Well-being can accrue to an individual from an action that is not narrowly self-interested,
such as an act aimed at benefiting close family members or an act that furthers altruistic
endeavors that have become one’s important life projects.
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agencies and officials ought not to be in the business of verifying such claims;
accepting them at face value for the purpose of determining someone’s burden
status is unthinkable. This is an aspect of the norm of the separation of church and
state. Here and elsewhere state agents ought not to be called on to interpret and
substantiate particular theological claims in order to determine what their legal
duties are and how they ought to proceed in order to fulfill their assigned roles.

The reasonable position here is not that a government should never be
required to modify its legal policies, or suspend their enforcement, in order to
accommodate religious believers who are specially burdened by the requirement
of conformity to the law in question. The claim, rather, is that the accommodation
norm should not be formulated so that it protects religious practices or practices
similar to religion as such. The burdens that merit accommodation are costs to
people’s well-being that compliance with the law would impose on them, and
that are disproportionate to the advantage to society that the imposition of the
law achieves. That compliance with law—which would prevent people from
complying with their religious convictions or conscientious judgment about what
they ought to do—is not necessarily a disadvantage at all, and certainly not a
disadvantage of a type that trumps all others.

A final note: whether a particular accommodation of some class of persons
is fair should be assessed not by peering at the particular law in question, but by
looking at the entire set of laws and accommaodations in force. An accommodation
that, in isolation, looks like an unwarranted privilege for one group might seem
fair when seen against the wider background of accommodations provided to
other groups in other contexts.

4. Eisgruber and Sager on Accommodation
and Equal Liberty

The separation doctrine described here may be compared to the views on
accommodation of religion developed by Christopher L. Eisgruber and Lawrence
G. Sager.? They find the separation of church and state metaphor unhelpful, but
their reasons do not conflict with anything I would want to claim. They frame
their position as an interpretation of the Establishment and Free Exercise clauses,

12 Christopher L. Eisgruber and Lawrence G. Sager, Religious Freedom and the Constitution
(Cambridge, MA: Harvard University Press, 2007). They are offering an interpretation of
the U.S. Constitution, not defending claims of political morality. For criticism of Eisgruber
and Sager from the standpoint that this Constitution does treat religion as unique and spe-
cial—and reasonably so—disfavoring it in some ways and favoring it in others, see Kent
Greenawalt, Establishment and Fairness, vol. 2, Religion and the Constitution (Princeton
and Oxford: Princeton University Press, 2008), ch. 21.
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but they aim to construe the Free Exercise doctrine so it does not require, and in
fact disallows, special legal privilege for religion. Take zoning law restrictions
in their bearing on church endeavors as a canonical example of their view. If a
zoning law forbids certain activities and uses of property in a neighborhood, a
claim that one ought legally to be exempt from the requirement to conform to the
zoning ordinance should not acquire greater moral weight or gain support from
the Free Exercise clause of the Constitution just because the claimant is a church
or a set of religious believers engaged in religious activity. So they say, and this
essay’s separation doctrine agrees.

Eisgruber and Sager hold that the core of constitutionally protected religious
liberty is a nondiscrimination norm. This is one part of a three-part norm that
they call “Equal Liberty.” They write that “it insists in the name of equality that
no members of our political community ought to be devalued on account of the
spiritual foundations of their important commitments and projects.”®® The other
two elements in Equal Liberty are the denial that the Constitution mandates
special favoring of religion or religious claims and the broad affirmation of
general constitutional guarantees of “free speech, personal autonomy, associative
freedom, and private property.”*

I agree that, for example, a law that prohibits animal sacrifice in a gerry-
mandered way—where it is clearly aimed not at fostering animal welfare
but specifically at banning the rituals of the Santeria religion—wrongfully
discriminates against persons on the basis of their religious commitments. But
| suspect a norm against any devaluing of persons on account of the spiritual
foundations of their important commitments is overly protective. The state
ought to refrain from acts that insult any persons. Each person has a dignity
that commands respect. This applies to racists, to convicted serial murderers,
and to everyone else. In pursuing legitimate secular objectives, however, a
state may legitimately do what has the effect of—at least implicitly—leveling
harsh criticism against the defective spiritual foundations of people’s important
commitments. Consider the teaching of evolution in school biology classes.
Eisgruber and Sager agree that evolution should be taught, and that laws that
impede its teaching, or muddy the water by requiring the teaching of religion-
based alternatives to scientific ideas—such as creation science and intelligent
design—would be wrongful establishment of religion. The schools should help
students learn science as we best currently understand it. So far so good. But
Eisgruber and Sager suppose that it would be consistent with their Equal Liberty
construal of the religion clauses of the Constitution if the law were to require that

13 Eisgruber and Sager, Religious Freedom (above n. 12), 52.
14 Ibid., 53.
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high school biology teachers issue a disclaimer along these lines to their students:
“Science is science and religious faith is religious faith. Nothing we are going to
say about the scientific evidence and theory should be taken to be a commentary
on the value or validity of anyone’s religious commitments.”®

I do not dispute that Eisgruber and Sager might be right in their interpretation
of what the U.S. Constitution permits. But the law they envisage violates
the separation of church and state, as construed in this essay, and illustrates
why “no devaluing” is overly protective. Religious doctrines make empirical
claims, and claims about proper methods for discovering empirical truth,
that are straightforwardly in conflict with scientific understanding. Religious
doctrines also make claims about what is morally right, and claims about proper
methods for discovering moral truths (such as, look in the sacred book), that are
straightforwardly in conflict with secular moral understanding. (I don’t claim our
moral understanding is very developed; “moral science” is in a primitive stage.
But the point just made still holds.*®) So a legal requirement that teachers say
“that science is science and religion is religion and the one is not in conflict with
the other™ is requiring teachers to announce a false, vague religious ideology. In
fact, a well taught high school biology class should provide competent students
whose parents espouse fundamentalist Christian doctrine and a literal belief in
Genesis with all the premises they need to draw the conclusion that their parents’
religious beliefs about biology are hokum. It would be wrongfully insulting for
the biology teacher to call attention in class to this conclusion he has enabled
his student to draw; that would be gratuitously insulting. But the good biology
teacher devalues some individuals on account of the spiritual foundations of their
important commitments and projects. Although this further claim would be more
controversial, | would say much the same if the state sought to teach ethical and
moral reasoning in schools. How should we go about reasoning about what is right
and good, what is worthy of pursuit and what we owe to one another? This is a
good topic for school. Sensible answers to it conflict with many people’s sincere
and deep religious convictions, according to which the answers are to be found
in the revelations of a sacred book. There is genuine conflict between ethics and
religion just as there is genuine conflict between science and religion.

15 1lbhid., 195.

16 For a sophisticated discussion of the fundamentals of ethics from a theistic standpoint, see
Robert Adams, Finite and Infinite Goods (New York and Oxford: Oxford University Press,
1999). Adams sees religious truths as the uniquely rational basis for reasonable ethical
norms and imperatives.
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5. Separation and Rawlsian Political Liberalism

The claims made so far in this essay amount to no more than an interpretation
of the ideal of separation of church and state. In advancing this interpretation |
make no claim to originality; the idea is a familiar one. The question naturally
arises: why should anyone accept this doctrine so interpreted? One might
appeal to an underlying ideal of a democratic society governed by laws enacted
by majority rule processes, in which all citizens have equal voting power, and
against a background of broad freedom of speech on public affairs. However, one
can picture a fully and continuously democratic society that steadily violates the
separation of church and state ideal by procedurally proper democratic vote.

A very tempting answer appeals to the doctrine of political liberalism, as
articulated in the later philosophical writings of John Rawls, and to associated
ideals of state neutrality. Consider Rawls’ liberal principle of legitimacy: “our
exercise of political power is fully proper only when it is exercised in accordance
with a constitution the essentials of which all citizens as free and equal may
reasonably be expected to endorse in the light of principles and ideals acceptable
to their common human reason.” Rawls adds: “all questions arising in the
legislature that concern or border on constitutional essentials, or basic questions
of justice, should also be settled, so far as is possible, by principles and ideals that
can be similarly endorsed.”*” This seems to leave it open that public policies and
laws not involving basic questions of justice might be legitimate—even if not
justifiable according to principles acceptable to all—provided the procedures by
which the laws and policies are established accord with a constitution acceptable
to all. From a certain angle, the restriction looks odd. Matters of nonbasic justice
are still matters of justice. Even if a policy is enacted via a fair procedure, this
fact always seems to leave open the question whether the substance of the policy
is fair.

If we extend the liberal legitimacy norm so that it applies to all laws and
public policies, and not only to the presumably more restricted domain of basic
justice and constitutional essentials, we have the basis for a strong separation of
church and state doctrine in the form of a requirement of public reason: legislators
should only support proposed laws that are fully justified by appeal to reasons we
can share, reasons whose reason-giving force is independent of any controversial
conceptions of the good or of what we owe to one another. Public officials should
establish only policies that are likewise justifiable in this neutral way. Religious

17 John Rawls, Political Liberalism (New York: Columbia University Press, 1996), 137. See
also John Rawls, “The Idea of Public Reason Revisited,” repr. in Rawls, The Law of Peo-
ples (Cambridge, MA: Harvard University Press, 1999).
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views are always controversial conceptions, so the laws and public policies
will be fully justifiable independently of any religious doctrines. Moreover, the
water flows back: citizens in their role as voters casting ballots that play a role in
determining the content of laws and public policies should vote only in ways that
are fully justifiable in terms of reasons we can share, reasons of right and good
that none can reasonably reject.

This looks to be separation of church and state with a vengeance. In present
public culture there is no norm against voting on the basis of one’s conscientious
convictions—no matter what their source. Religious convictions are thought to be
a perfectly respectable, and, indeed, an especially admirable basis for voting one
way rather than another. Nevertheless, the public reason requirement rules out
as illegitimate voting on the basis of religious beliefs. Any such belief would be
sectarian if proposed as the shared justification for public policies. The reasons we
can share thus immediately shrink to secular reasons, and, indeed, only to a small
subset of these: the secular reasons that are sufficiently uncontroversial that no
one, whatever his comprehensive beliefs, could reasonably reject.

Rawls associates the liberal legitimacy norm with a neutrality ideal: state laws
and policies should be justifiable without appeal to controversial ethical doctrines,
and state laws and policies should not aim to promote some controversial ethical
conceptions or their adherents over other conceptions or their adherents. Rawls
states this last idea, which he calls “neutrality of aim,” as follows: “that the state
is not to do anything intended to favor or promote any particular comprehensive
doctrine rather than another, or to give greater assistance to those who pursue it.”®

Political liberalism is a response to the problem of how there could be shared
agreement on principles that regulate the conduct of public affairs in a diverse
society in which there is stable disagreement on the nature of the good life (that
is to say, what goals are worthy of pursuit) and on the nature of the right (what
we owe to one another). If we disagree on fundamentals, it might seem as though
there could be, at most, strategic alignment for mutual advantage. The idea of
political liberalism is that there might be logical space for principled agreement
despite ultimate disagreements. The principles that are to regulate common affairs
might be the object of consensus from opposed standpoints. Atheists might reason
from “There is no God” to the conclusion that there is no point to persecution, so
toleration is acceptable; while if theists start with “There is a God” and add that

18 Rawls, Political Liberalism (above n. 17), 193. In Rawls’s terminology, a “comprehensive
doctrine” is one that aims to provide an encompassing world view that tells us how to live,
what we owe others, what aims are valuable and worthy of pursuit, and what is the place of
individuals in the cosmos. He opines that each distinct religion or sect typically espouses a
particular comprehensive doctrine in this sense.
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God seeks willing assent, not coerced assent, they conclude that persecution is
wrong and toleration is acceptable.

There is no guarantee that a substantial doctrine suitable for the regulation
of society can be the object of this sort of overlapping consensus; but there is
no guarantee that the project must fail. If it succeeds we have established the
possibility of reasonable people disagreeing down to the roots in their worldviews
and ideologies, yet agreeing on the basic terms of their cooperation and resolving
to impose on each other only on terms none can reasonably reject from their own
standpoint. Each agrees, on principle, not to force his worldview on the others
without relinquishing his firm adherence and commitment to his particular view,
the one that he believes to be true. (Won’t some reasonable standpoints judge
that ensuring that their particular view prevails, if that can be arranged, is better
from their standpoint than agreeing to renounce forced imposition on those who
conscientiously disagree? In this project we stipulate that one who is willing
to impose his views coercively on those who reasonably reject them is being
unreasonable, and we seek a consensus among the reasonable.)

6. Political Liberalism Does Not Support Separation
of Church and State

Nothing said so far indicates exactly how and why the political liberalism doctrine
supports separation of church and state as formulated in this essay. At most, the
relationship between the doctrines appears to be one of vague affinity. Can more
be said?

Rawls associates his proposed liberal legitimacy norm with closely related
ideals of neutrality of aim and neutrality of justification. Here is a statement of
the two ideas:

(1) Neutrality of aim requires that no action or policy pursued by the state should
aim to promote some controversial ways of life or conceptions of the good
over others.

(2) Neutrality of justification requires that any policies pursued by the state
should be justified independently of any appeal to the supposed superiority of
some ways of life or conceptions of the good over others.

If we add the premise that state action that favors one church or sect over others,
or favors the religious as such, always aims to promote one controversial way of
life or conception of the good over another, then we can conclude that neutrality
of aim would be violated by any state action that violates the separation doctrine.
Political liberalism requires that citizens refrain from seeking to use state power
in ways that would violate neutrality, so political liberalism would then require
that citizens refrain from seeking to bring about state action that would violate
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(principles 1 and 2 of) the separation doctrine. Moreover, any state action that
is justifiable, if at all, only by appeal to some controversial religious claim will
violate the neutrality of justification, inasmuch as such state actions and striving
by citizens to bring about such state actions will straightforwardly violate the
separation doctrine as well.

If the seemingly divisive and controversial separation doctrine can be brought
under the rubric of political liberalism in this way, then a path opens up whereby
one can picture religious and nonreligious citizens coexisting in genuine harmony.
From the standpoint of all reasonable significant convictions about how to live,
including religious convictions, the exclusion of religion from the public square
appears sensible and right. Separation, in this perspective, need not be a sectarian
doctrine imposed on an array of religious adherents.

Trouble awaits. The problem is that neutrality of aim is not actually an
entailment of the political liberalism doctrine. Hence, one can consistently affirm
political liberalism and deny neutrality of aim and then further deny the separation
doctrine.

A stylized example can serve to illustrate the problem. Suppose that social
science research shows that churchgoing and religious sect affiliation reduce the
incidence of criminal conduct. The state responds by enacting laws that promote
churchgoing and religious sect affiliation in order to reduce crime. Suppose that
these laws significantly reduce crime and no alternative laws would do better to
reduce crime. So it might be the case that there is a cogent, compelling neutral
justification for the laws, even though they involve the state in promoting some
controversial ways of life or conception of the good over others—religious
lifestyles are being promoted over nonreligious lifestyles. One might imagine
a further case, in which social science shows that not just any sect affiliation
is equally beneficial in promoting abstinence from crime. Buddhism and
fundamentalist Christianity, it turns out, score high in producing law abiding
citizens; other religions and sects score lower. On this basis the state promotes
not only churchgoing over non-churchgoing ways of life, but, more specifically,
some sect affiliations over others. I assume that if the crime problem is severe
and otherwise intractable, a wide array of sensible moral arguments will converge
in justifying the promotion of some controversial ways of life and conceptions
of how to live (namely, religious ones), over others. But in this imagined
scenario, political liberalism, identified here with the liberal legitimacy norm,
can be satisfied even though neutrality of aim is not. The state that promotes sect
adherence to bring about a tolerable level of safety and public order is promoting
some controversial ways of life over others (and so violating neutrality of
aim); but nothing rules out the possibility that this violation of neutrality of
aim is justifiable by appeal to principles that should attract the allegiance of all
reasonable points of view in a diverse society. Violation of neutrality of aim can
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be justifiable in the terms of principles that none can reasonably reject. (Although
there is clearly a tradeoff of values here, and different and sensible views, which
qualify as reasonable according to the political liberalism standard, will assign
greater or lesser weight to public safety as against other values with which it
might conflict, I suppose that there is a level of public safety and an amount of
gain in public safety that can be achieved by promoting religion, a level and
amount at which the promotion of state actions will be acceptable under the
liberal legitimacy norm.)

7. Rawlsian Political Liberalism is Unacceptable

In the previous section | have denied that one who accepts political liberalism
as formulated here is necessarily committed to accepting separation of church
and state. Maybe this result is not so damaging. Perhaps, contingent truths that
hold pervasively in the modern world rule out the scenarios in which one can
consistently follow political liberalism but violate separation. Maybe so, maybe
not. However, there is worse to come.

Despite its elegance and appealing simplicity, the political liberalism doctrine
and the norm of neutrality of justification that is allied with it are vulnerable to
simple objections that are hard to overcome. So whatever support these doctrines
might give to the doctrine of separation of church and state is weightless, because
the doctrines themselves do not withstand critical scrutiny.

To see the problem, consider the simple formulation that government actions
and policies are morally illegitimate unless they are justifiable by appeal to
principles that none could reasonably reject. What would render one’s justification
of a proposed principle beyond reasonable rejection? A reasonable person, let us
vaguely stipulate, is one who is responsive to reasons, able to discern reasons, and
assess their strength. Reasonableness evidently admits of degrees. But there is
immediately a dilemma for the political liberalism doctrine: if one stipulates that
a reasonable person is one who is fully responsive to reasons, always discerns the
reasons there are, assesses them correctly, and makes no cognitive or other errors
in his practical reasoning, then liberal legitimacy ceases to be an independent
requirement. The norm just says that state actions and policies are morally
legitimate just in case they are best supported by the reasons there are. If, on the
other hand, one relaxes the requirements of reasonableness, so one can count as
a reasonable person even if one’s beliefs and judgments are mistaken and rest on
cognitive errors in one’s attempts to discern and assess the reasons—then it is no
longer plausible to maintain that it is wrong for the state to impose policies on
individuals that those individuals could (in the relaxed sense) reasonably reject.
Why would it be wrong or morally illegitimate for the state to impose policies on
me just in virtue of the fact that | object to them on moral grounds, if the basis of
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my rejection is some cognitive error—such as adding up two and two and getting
five as the answer?

A version of the same problem afflicts the idea of “controversial” conception
of good in the liberal neutrality doctrines. It will not do to say that a doctrine is
controversial just in case someone actually controverts it and finds it objectionable.
The ideas that friendship is a great good in human life, and that forming and
sustaining friendship are worthwhile endeavors, are not rendered controversial
just by virtue of the fact that some eccentric thinks friendship is worthless. On the
other side, even if all members of society are deluded into uncritical acceptance
of some oddball cult belief, the sheer fact that no one objects to it does not render
the cult belief uncontroversial in the relevant sense. The issue is normative not
descriptive. A doctrine of how to live and what goals in life are worth seeking is
controversial if there is good reason to object to it (whether or not anyone actually
objects). But then a question arises regarding how to understand neutrality of
justification.

Consider the idea that nonheterosexual sex, sexual activity between individuals
of the same sex, can be good and worthwhile, on a par with heterosexual sex. This
is a controversial notion in that there are some points that can be raised against it.
Some versions of natural law doctrine, such as those promulgated by John Finnis
and Germain Grisez, raise points against same-sex sex that have some merit.*®
Nonetheless, | would hold that, all things considered, the idea that same-sex is
valuable and on par with heterosexual sex is normatively uncontroversial—after
careful scrutiny, no fully rational and reasonable person unencumbered by sheer
prejudice or religious dogma would reject it. In other words, neutrality of justification
either becomes trivial or unreasonable. It becomes trivial if it incorporates a
maximally strong normative notion of uncontroversiality, in which case neutrality
only requires that state policies should be justifiable, supported by best reasons
(so far as these can be discerned from our present-day epistemic perspective). It
becomes unreasonable if it incorporates some weaker notion of uncontroversiality,
in which case neutrality of justification rules out establishing and maintaining state
policies that are, according to our best lights, correct, best supported by the reasons
there are, just because some people do or might object to the policies on somewhat
reasonable but not, all things considered, reasonable grounds.

Another way to see that the political liberalism ideal is defective is to note
that the ideal it upholds—of fully rational and reasonable people disagreeing on
morals and ethics while agreeing on a common conception of justice to regulate

19 John Finnis, “Marriage as a Basic and Exigent Good,” The Monist 91 (2008): 396-414;
also Finnis, Natural Law and Natural Rights (New York and Oxford: Oxford University
Press, 1980); Germain Grisez and Russell Shaw, Beyond the New Morality: The Responsi-
bilities of Freedom, rev. ed. (Notre Dame: Notre Dame University Press, 1980).
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their affairs—is incoherent. Consider the simplest example: a two-person society
in which one member bears allegiance to Roman Catholicism and another to
Lutheran Protestantism. The political liberalism ideal envisages each affirming
the rationality and reasonableness of the other, each affirming a comprehensive
ethical view that is contrary to the view of the others, and both affirming from
opposed perspectives common principles of justice. The unstable position here
is that | (suppose | am the Roman Catholic) am supposed to believe that there
are private reasons that suffice to single out Catholicism as the uniquely rational
doctrine I should follow; yet, since | recognize that you (the Protestant) rationally
disagree, | recognize, and you recognize as well, that the public reasons we share
exclude the genuine private reasons each of us separately affirms. This idea of a
private reason, however, makes no sense. What is sauce for the goose is sauce for
the gander; a reason for me is a reason for you if you and | are in relevantly similar
circumstances. Since we share a common public culture with freedom of inquiry,
we share the same epistemic vantage point. The reasons | have for believing
Catholicism are available to you and your reasons for affirming Lutheranism are
available to me. But if my reasons outweigh yours, they do so for you as well;
and if your reasons outweigh mine, they do so for me as well. There is no stable
epistemic common ground, standing on which we rationally agree to disagree.
If the reasons | can advance in favor of Catholic doctrine are counterbalanced
by reasons you can offer, there is an epistemic stalemate; that too should be a
conclusion we both share if we are both fully reasonable and rational. If you
weight some reasons more highly than | do, and there is no decisive reason in
favor of your weighting of reasons rather than mine, again the stable position we
should reach is not your believing Lutheranism and my believing Catholicism, but
both of us believing that there is no decisive reason to affirm either doctrine and,
so far as we know, either doctrine could be true, or perhaps some third alternative
not yet explored.

Of course, in the world as we know it, people do stably affirm contrary
doctrines; this, however, simply reflects the fact that we have limited cognitive
powers and are only imperfectly rational. This means that in the actual world,
state policies might impose on me against my considered conscientious beliefs,
yet the state policy might be correct, best supported by reasons, and my opposed
position might simply be wrong (the opposite can occur as well, state policies
are often horribly wrong-headed). This means that the liberal legitimacy norm
should be rejected, if it is formulated with a relaxed notion of reasonableness, so
that people can be reasonable even though making mistakes and affirming, even
consistently over time, beliefs unsupported by available evidence.

It is not wrongfully disrespectful or morally illegitimate, per se, to impose
state policy on me—even a coercive state policy, for that matter—when the policy
is justified and my opposition is unjustified. As a partly rational agent, I have a
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nonrevocable commitment to following reasons and being ruled by reasons; so
when other people or the state coerce me to follow the path of reason, when,
left free, | would wander onto another path, the coercion is in accord with my
deeper rational will.2> Example: Suppose | am a conscientious racist. It is not
merely the case that a racist ideology strikes me as correct, it is also true that |
have conscientiously thought hard and long and tried as best | can to discover
what is practically reasonable in this domain. | just get it wrong. The state law
that requires me to refrain from wrongful racial discrimination can be a morally
acceptable law; a substantive political liberalism doctrine that leaves room for
its being morally illegitimate to put state power behind principles that some
citizens “reasonably” reject should itself be rejected. The same goes for any other
conscientious belief I hold that falls short of what accords with political morality
(as best we can discern it from the present day epistemic perspective).

8. Toward an Alternative Argument Supporting
Separation of Church and State

By now, the separation doctrine appears to be thoroughly undermined, lacking
in support. The argument to this point has challenged the idea that one can rule
out as inappropriate or illegitimate a proposed justification for state action on

20 There are different types of cases in which the will imputed to me might be different from
what is, in the ordinary sense, my actual will. In one case, | want to act on the best reasons
that apply and try to identify them. If I misidentify the best reasons, my real will, in a sense,
is to act on what really are the relevant reasons—not what | am taking to be that. In another
type of case, | might make no effort to identify the best reasons that are relevant to my
choice of action and might even make efforts to avoid recognizing them (perhaps | have
an inchoate suspicion that the reasons would point me toward an action | would dislike do-
ing). Here | might entirely lack any motivation to seek to identify the course of action that
reasons support and do that. Nonetheless, possessing rational agency capacity, | have some
ability to recognize reasons; and reasons are only considerations that fix what ought to be
done. Insofar as | am rational, | must will to believe what is true and act in accordance with
the reasons there are. Since my actual empirical motivations might entirely repudiate this
latent rational will, it might seem implausible to impute such a will to me at all. But if | am
repudiating rule by reasons, if my will is, at the bottom line, to live according to what | now
subjectively take to be right—whether or not there is any backing for my current subjective
feeling—it does not seem a wrongful violation of my autonomy to issue coercive threats to
seek to induce me to conform my conduct to the requirements of just law. The same goes if
my repudiation of rule by reasons is only partial; my rejection of the principles that justify
the law that is being imposed on me has some rational backing, and would not be affirmed
by me if this were not true. | am indifferent to the further career of reasons and reasoning
beyond this threshold level of reasonableness.
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the mere ground that it is controversial. What is controversial might nonetheless
be objectively correct. More to the point, a controversial proposal, subject to
plausible objections and replies, might still at the end of the day—all things
considered from the standpoint of the practical reasons available to us—be the
proposal that is most likely to be true, singled out as best by the reasons we have.
Basing state actions on moral principles that are best, in this sense, coupled with
our best understanding of what are the relevant empirical facts—the relevant facts
being those singled out as relevant by the best principles—does not involve any
wrongful imposition on dissenters, even conscientious dissenters.

But nothing in any of this rules out the possibility that religious claims
and doctrines might figure in the best available reasons. The sheer fact that the
doctrines of the religious sect | embrace are rejected by rival sects and by most
members of the society | inhabit does not rule out the possibility that sound ethical
imperatives are constituted by divine commands and that these divine commands
are uniquely captured in the doctrines of my sect. So, nothing rules out appealing
to religious claims as a basis for state policy.

Any such claim is subject to public appraisal and assessment. The question
becomes whether one’s claims, be they religious, secular, or something else
altogether, are defensible in the forum of practical reason and stand out from the
pack of competing claims as better backed by reasons.

Here the case for secular establishment begins. In this essay | cannot touch
on this case or even begin a light sketch of arguments that need to be made in
convincing detail. I simply want to indicate the character of the argument that
needs to be made in order to sustain a claim that the basic political and social
arrangements of one’s society are tolerably just. For example, suppose the laws
permit a pregnant woman to secure an abortion. This abortion regime is just if, and
only if, the claim that a pregnant woman has a moral right to secure an abortion
is really correct; and the regime is morally legitimate if, and only if, so far as we
can tell from the best epistemic position we can reach, the claim that a pregnant
woman has the moral right to secure an abortion is correct (just ignore the further
complication, irrelevant here, that there is some gap between what is morally the
case and what bits of morality should be enforced by law).

The next step is simply to observe that the building blocks for good arguments
concerning what is morally right and just are of two sorts: (1) evaluative and
specifically moral claims and (2) empirical claims about what are the facts about
the natural universe and about what causes what in the natural universe. Religious
doctrines affirming supernatural claims as a basis for how we should live are
irrelevant and unhelpful in discovering sensible claims of types one and two.

This is not a matter of conceptual or logical necessity. In principle, for
example, the existence of an all-powerful God who rules the universe with infinite
kindness might affect what we ought to believe about what the world is like and
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how we should comport ourselves within it. But the arguments for the existence of
such a God, or for any religious claim that would have comparable significance,
are spectacularly weak and unequivocally merit rejection.

(To avoid misunderstanding, | should emphasize that for purposes of this
essay this claim is simply an assumption, and one for which I provide no shred of
argument. The relevant arguments are complicated, and well beyond the scope of
this essay.?* Someone who disagrees and thinks there is good evidence for religious
claims is welcome to take my argument as an argument against separation of
church and state.)

The only plausible basis for empirical claims is the evidence of observation,
as refined in common-sense theories of evidence and justification and as further
refined in the complex and ongoing development of scientific methodology. The
only plausible evidence for ethical claims is intuitive judgment made in a cool hour
and adjusted and corrected by the demand that one’s judgments, overall, should
form a consistent and coherent set. Particular judgments—such as that Sally ought
to get the prize on offer here and now—are made true by being derivable from
true general claims, along with premises asserting the relevant empirical facts and
general claims are rendered plausible and shown likely to be true by their power to
explain and justify the particular judgments that remain intuitively plausible after
extended critical reflection. At any given time, one’s set of ethical beliefs may be
vitiated by inconsistency or by their being formed by processes involving cognitive
error. Ethical truth is what would be affirmed in a “reflective equilibrium” between
particular and general beliefs emerging from ideally extended ideal critical
scrutiny.? Premises appealing to God’s wishes, God’s will, God’s commands, and
the like do not figure in the bases for either rational empirical or rational ethical
beliefs. Making progress toward ideal reflective equilibrium in ethics is likely a
collective project of humanity extending through history.

The above is a mouthful, but even swallowing and accepting all of it would
not yet suffice to justify the doctrine of separation of church and state. The points
just made concern the epistemic defects in religious doctrines, regarded as paths
to the empirical and ethical truths needed to guide our lives and regulate state
policies. However, there are grounds for favoring religion and the religious as

21 The relevant arguments are in philosophy of religion. For an accessible introduction writ-
ten from an atheistic standpoint, see J. L. Mackie, The Miracle of Theism: Arguments For
and Against the Existence of God (Oxford: Oxford University Press, 1982).

22 The “reflective equilibrium” idea is from John Rawls, A Theory of Justice, rev. ed. (Cam-
bridge, MA: Harvard University Press, 1999), 40-46. See also Norman Daniels, “Wide
Reflective Equilibrium and Moral Theory,” repr. in Daniels, Justice and Justification:
Reflective Equilibrium in Theory and Practice (Cambridge: Cambridge University Press,
1996); also T. M. Scanlon, “Rawls on Justification,” in A Cambridge Companion to Rawls,
ed. Samuel Freeman (Cambridge: Cambridge University Press, 2003).
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such, and perhaps grounds for favoring some churches and sects over others,
that are unaffected by these epistemic defects—on the assumption that they are
genuine defects as here postulated. Consider the plausible claim that religions
and churches by and large tend to channel their followers toward adherence to
decent values including honesty, prudence, social solidarity, nonmalfeasance,
trustworthiness, and broadly extended charity. Consider also the plausible claim
that affiliation to churches tends to be an important source of uncontroversial
goods in life for many people. From religious involvement people gain community,
regular friendly social contact, friendship, and much else. To the extent that
careful investigation clarifies and supports these claims, they generate arguments
for favoring religion and churches in violation of separation of church and state.

The argument would not be that in pursuing legitimate secular objectives the
state might permissibly act in ways that, as a side effect, generate advantages for
religion and churches, as when providing school tuition vouchers to parents (in
response to the duty of the public to ensure adequate education for all children
and the right of parents to raise their children as they see fit within appropriate
limits) predictably ends up benefiting religious schools and the churches that
operate them. The argument would be that the state permissibly acts with the
aim of promoting religion and some churches because doing so is a means to
advancing some legitimate secular goal. The latter violates separation even if the
former does not.

Again, | shall simply point to the kind of argument that would have to be
developed in order to defend the separation doctrine against the attack just
adumbrated. Here is a crude comparable case: suppose social science research of
the future determined that belief in Santa Claus oddly has unexpected beneficial
consequences. Believers tend to be more socially trusting and thereby come to be
more reliable participants in cooperative enterprises and more valuable members
of society. There are cults that promote belief in Santa Claus for adults as well as
children, so the possibility arises of doing good by promoting Santa Claus cults.
I suppose a just state should balk at this suggestion. The state ought not to be
party to promoting false beliefs and superstitions among its members even if good
comes of it. Instead, resolute efforts should be made to find other ways to secure
the goods without promoting false belief and superstition.?

23 And if these resolute efforts fail? Suppose we cannot establish and sustain a world order
that does not condemn a large percentage of its inhabitants to grim and miserable lives
without extensive establishment of religion? In that possible world (which, so far as | can
see, not the actual world) sound ethical principles would imply that liberalism should be
abandoned. Liberal political norms are a matter of lore (what will bring about morally
good outcomes in our world) as well as principle (what count as morally good outcomes).
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The state ought to be fostering the autonomy and cognitive maturity and
epistemic skills of its citizens, on the ground that these virtues and skills will
be generally conducive to individuals coming to form increasingly sophisticated,
nuanced, and epistemically warranted beliefs. The liberal hope is that, in the
long run, a fair distribution of greater good to more people will be achieved by
fostering people’s rationality than by accepting their now limited rationality and
manipulating it in the service of good.* If belief in Santa Claus cults is entrenched
in society and the belief system has become central to many people’s sense of the
values they most cherish, the state should not engage in direct propaganda against
the cults, which would be insulting to citizens and likely counterproductive.
However, the state should not engage in promoting the cults and should seek
indirect ways of dampening their attraction and their influence.

The argument for separation of church and state suggested here might seem
to offer no principled barrier to outright persecution of religious faith. Grant that
there should be freedom of speech and expression and other basic civil liberties.
Within these constraints, why should the state not seek to dissuade people from
religious belief and practice, say by proselytizing against religion or by offering
tax incentives favoring the nonreligious?

To address this question, one would need to characterize the morally proper
goals that a just state pursues. This task is beyond the scope of this essay. In
rough terms, if policies that advance a fair distribution of human well-being have
the effect of discouraging religious adherence, that is no objection to them.?® But
actions that intend the dampening of religious adherence either as a goal or as a
means to some goal tend to do harm, not good, as the history of progress toward
liberal toleration attests, so we should abjure such policies. There is also a live-
and-let-live element in any viable liberal political morality; secularist attempts to
disfavor the religious breed attempts to disfavor the secular. These considerations
are matters of lore; not fundamental principle, but liberal toleration itself is a
doctrine derived jointly from stable empirical facts about the natural and social
world and moral principles, rather than being derivable from the latter alone.

24 The locus classicus of this liberal argument is in J. S. Mill, On Liberty, ed. Elizabeth Ra-
paport, (Indianapolis: Hackett Publishing Company, 1978). This text is available at http://
www.utilitarianism.com/jsmill.htm (originally published in 1859).

25 Here | gesture vaguely toward the welfarist and consequentialist morality that | deem most
defensible. | rely on the broad idea that the ultimate concern dictated by morality is the
advance of the welfare of humans (and other animals) along with its fair distribution in part
three of this essay. It should be emphasized that the separation of church and state doctrine
affirmed here is defensible from a range of plausible moral theories including right-based,
not welfare-based, doctrines. Separation of church and state is an object consensus of over-
lapping plausible moral views. On welfarism, see Richard Arneson, “Welfare Should Be
the Currency of Justice,” Canadian Journal of Philosophy 30 (2000): 497-524.
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9. Revisiting Political Liberalism and Rejecting It

David Estlund defends the idea that the state coerces those within its jurisdiction
with legitimate authority when it acts on the basis of policies that are justified
from every qualified point of view. A point of view need not be constituted by
truths to be qualified; it suffices that the beliefs that shape the point of view satisfy
a threshold standard of reasonableness or be reasonable enough. Some truths,
then, could not form a basis for state action that would have legitimate authority,
because any justification of this basis for state action would be rejected from
some qualified point of view. As Estlund puts it, “even if the pope has a pipeline
to God’s will, it does not follow that atheists may permissibly be coerced on the
basis of justifications drawn from Catholic doctrine. Some non-Catholic views
should count as qualified for this purpose even if they are mistaken.”? This is a
deft statement of the political liberalism norm.

The claim that the pope has a pipeline to God’s will is ambiguous. It might
mean that the pope has a wild hunch or a private revelation (which might be just
a vivid dream) that happens to be true without being, in any sense, epistemically
warranted. If this is true, then the pope’s say-so is not a legitimate basis for state
policy. But another possible meaning of having a pipeline is that the pope has
discovered a reliable method for discerning truth in religious matters, and hence
has shareable reasons that are better than the competing reasons that atheists and
agnostics and apostates and such can muster. The political liberalism idea slurs
over this distinction, or, perhaps it would be fairer to say, makes nothing of it.
This is the distinction between being in possession of the truth, perhaps by sheer
coincidence, without compelling warrant, and being in possession of claims to
truth (which might or might not be ultimately correct) that are more strongly
backed by available reasons than any competing claims to truth. The available
reasons are the reasons identifiable by the best methods of the day. The theorist
who denies the political liberalism doctrine as elaborated by Estlund would
hold that there might be candidate state policies that are backed by compelling
justification and that ought to be implemented even though they are subject to
rejection from some qualified viewpoint. This is so because a viewpoint might be
qualified because it passes a threshold of reasonableness even though it is not as
reasonable as other competing viewpoints; this is so especially if it is inferior to
the viewpoint that is most reasonable on balance, so far as we can discern with the
best cognitive resources presently available.

26 David Estlund, Democratic Authority: A Philosophical Framework (Princeton: Princeton
University Press, 2008).
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Now back to the pope’s claimed pipeline to truth. | agree with Estlund to this
extent: it is unlikely that there are good grounds for putting state power behind
Catholic doctrine and suppressing atheists and heretics. The basis for this hunch
is simple: Catholic doctrine backed by the best arguments that can be mustered
in its defense is not superior to some rival religious doctrines, to some alternative
metaphysically extravagant quasi-religious doctrines, or to some metaphysically
non-extravagant versions of atheism and agnosticism. In contrast, metaphysically
non-extravagant versions of atheism and agnosticism will turn out to be better
supported by arguments than rivals. Hence, in effect, rejecting political liberalism,
we would end up, it is plausible to suppose, endorsing a secular religious
establishment. You might ask, what is a “secular religious establishment”? A
state with an established church subsidizes the church’s activities, proclaims
official state endorsement of its doctrines, favors the established church over
other churches and over nonreligious organizations and movements that are
rivals to it, and so on. A state with a secular establishment subsidizes sensible
nonreligious organizations in preference to religious organizations (for example,
Oxfam gets tax benefits unavailable to any church organization), lends official
state support to uncontroversial scientific claims and to the scientific method for
establishing empirical facts, lends official state support to the best nonreligious,
this-worldly values, especially uncontroversial ones, has procedures in place
that aim to keep sectarian religious doctrines from shaping the content of state
laws and public policies, and so on. Secular establishment so understood is fully
compatible with robust protection of people’s freedom to worship and follow
their religious faith, freedom to proselytize on behalf of religious doctrines,
freedom to assemble and organize for religious purposes, legal (though not
moral) freedom to seek to influence the choice of laws and public policies so
that they conform to favored religious doctrines, and so on. In the same way, the
state’s maintaining an established church is compatible with the state’s protection
of religious liberty.

Estlund raises the same issue in a slightly different context. He considers a
hypothetical case for state-enforced mandatory Bible study:

1. Christianity is a truth of the utmost importance.

2. Truths of the utmost importance ought to be taught in public school, a
policy backed up with state force.

3. Therefore, Christianity ought to be taught in public schools, a policy
backed up with state force.

27 1bid., 50.
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Estlund notes that the political liberalism doctrine he embraces allows one
to reject the third statement, which looks to be objectionably sectarian and a
wrongful denial of religious liberty, without making the controversial claim
that the first is false. Instead, the third does not follow from the first because
the second is false. There are truths of the utmost importance that should
not be taught in public schools on a mandatory basis for all. Some truths are
controversial, and unsuited to be rammed down the throats of those who have
reasonable grounds for rejecting them as a basis for state policy, regardless of
where ultimate truth lies.

Rejecting political liberalism, I claim we should respond to the proposed
argument in a somewhat similar way. The secular establishment doctrine does
not deny that the first statement may be true. It might, for all we know. However,
we have no good grounds for believing it. Hence it is epistemically unsuitable as
a basis for state policy. In contrast, there are claims about human well-being and
human equality and individual moral rights that are controversial, but still stand
out from the pack of candidate justifications for state policy as better supported
by reasons. Claims of this sort may not coalesce into a unique set but rather form
groups of alternative coherent doctrines, none of which is decisively defeated by
any rivals. So, some set in this epistemically privileged group can legitimately be
enforced by state power on the ground that no decisively superior basis for state
policy can be identified. Since there may be truths of the utmost importance to
which we have, at present, no epistemic access, the sheer fact that it is possible
that claim X is true is not an adequate basis for legitimate state policy. Truths
of the utmost importance to which we have at present no epistemic access are
not a morally appropriate basis for state policy. It follows that the second and
third statements are false.?® The correct response is that, so far as we can tell,
Christianity is not true, and, a fortiori, not a truth of the utmost importance. If the
pope really did have a pipeline to God, this would be a proper basis for religious
establishment; in fact, our common negative assessment of the Spanish Inquisition
would then require radical revision.

10. Conclusion: A Retreat

The argument in this essay has an abstract and almost otherworldly character.
Even if my claims are accepted, pressing practical issues remain entirely open. The
question addressed in this essay might be put in these words: if you were an agent

28 We ignore the problem, here irrelevant, that some truths (for example, quantum field theo-
ry) might be too complex to be usefully taught in school.
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with the power to create a political system according to your preferences, and you
wanted above all to create a just political order, what would be the relation between
church and state in the system you would build? An alternative formulation would
be that this essay provides a cogent response for use by a majority of secular
voters in a tolerably just social democracy that enforces separation of church and
state, if they were challenged by a disgruntled coalition of voters committed to
religious creeds who claim that the current regime discriminates against religion
and wrongfully blocks religion from the public square. For many who are uneasy
about the relationship between church and state, the questions that are troubling
them are not ones this essay addresses.

For all that has been said in this essay, it might be the case that in a society
torn by religious strife, the attempt to establish and maintain separation of church
and state would exacerbate strife and bring it about that, for the foreseeable
future, basic human rights for all members of society would be less fulfilled than
they would be if a mild religious establishment were put in place that settled the
question of which religion is to be dominant, and encouraged most people to turn
their energies away from religious quarrels.

For all that has been said in this essay, it might be the case that in a society
in which most people’s decent sociable dispositions are tied to their religious
convictions, any successful attempt to convince them that religious convictions
are not proper grounds for advocating public policies in a diverse society
would dampen their willingness to support decent and humane social policies.
The predictable result of attempts to inhibit people from undertaking religious-
political campaigns for social causes would be that the laws and public policies of
the society come to be increasingly mean-spirited, inegalitarian, and unjust.

In the two imaginary cases just sketched, pressing for separation of church
and state, would likely be morally wrong. At least, none of the abstract arguments
canvassed in this essay rules out this possibility. There are many similar scenarios
that elicit the same judgment. Consider a political community that encompasses
people of widely divergent religious worldviews. There is stable deep
disagreement in people’s fundamental beliefs. This may be the actual situation
of any modern society that we can envisage that does not wrongly persecute
and expel adherents of minority doctrines. In these circumstances, establishing
and maintaining a state policy that is scrupulously neutral between different
doctrines and between people of opposed convictions is not automatically the
uniquely just response to pluralism of belief. In some circumstances, a more
sane response is to divide the political community into politically autonomous
territorial units, each political unit according special privileges to the religion
that has the allegiance of the bulk of the inhabitants of that territory. This
approach might be carried out via a federalist strategy, the separate units being
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autonomous federal regions united in one political state. The approach might
also be carried out via a secession or dismemberment strategy—the original
political community disappearing and being replaced by two or more separate
states, with each one featuring a different established religion in alignment with
the convictions of the bulk of the citizens.

It is not a decisive objection to the religious-establishment-for-social-justice
proposals just mentioned that they would perpetrate some form of injustice simply
invirtue of failure to conform to separation of church and state. In the circumstances
under review, which might correspond to actual circumstances in some or all
current societies, the principles of justice will be incompletely fulfilled no matter
what feasible policy option we pursue. The question we then face is, roughly: What
is the best place we can get to from where we now are. (This is only “roughly”
the right question to pose because, as stated, it ignores the interaction between the
values of the outcomes a policy choice might reach and the probabilities that this
or that outcome will obtain given that choice.) Confining attention to the justice
of church-state relations, we should acknowledge that insistence on upholding the
most just form of this relationship might be counterproductive in its own terms
and lead to more unjust church-state relations than what might, instead, have been
obtained by a less insistent stance. Broadening the focus so that the justice of
church-state relations is seen as only one component of an encompassing ideal of
social justice, we should acknowledge the immediate possibility of tradeoffs in
justice values. In the unfortunate conditions of this-worldly existence, acceptance
of less than the best obtainable state of affairs as assessed by one justice value
might be warranted by the fact that this compromise in this domain of justice
enables greater fulfillment of other components and more justice overall, all
things considered.

These quick and dirty reflections on justice for here and now do not constitute
backtracking on my part from any of the abstract claims urged in this essay. In
order to make sensible judgments of policy choice among feasible alternatives with
different social justice outcomes, none ideal, one needs a standard of social justice
to be able to rank policy and strategy choices by their social justice desirability.
Separation of church and state is one element (derivative, not fundamental) in the
standard of social justice.

Nor should we leap to the conclusion that the norm of separation of church
and state belongs to a misty ideal that has no relevance to the selection of the
best moral policies in a variety of real-world circumstances. On the contrary:
In confronting various policy choices at lower levels of abstraction for various
pervasive modern conditions, | would tend to argue that more separation
of church and state is better than less of it, and that, by and large, we should
press for this secularist policy precisely in order to make whatever small steps
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toward justice we can make in the world as we see it. In other words, | would
press for separation of church and state, so to speak, in pragmatic practice as
well as in ideal practical theory.? My point here is simply that these would be
completely different arguments from the ones considered in this essay. To argue
for this or that policy in actual given circumstances (including the facts about the
distribution of people’s beliefs), one would need to attend to matters of history
and culture and, more generally, to the messy and unruly jumble of factors that
will determine the likely consequences of policy choice in the real world. This
essay does none of this.

Finally, although this essay sometimes adopts the strident tone of the militant
secularist, this tone is powerless to overcome a truism: our ability to determine
the likely consequences of various policy choices even in the short term is not
that great, and for many choices we face, the even more uncertain long-run
consequences we are even less able to discern are the more important ones. In this
situation the policy choices the liberal recommends reflect a somewhat optimistic
assessment of the capacities of human beings for enlightenment, reasoned
reflection, and allegiance in conduct to whatever conclusions are best supported
by the reasons there are. These issues are ultimately empirical but, in practice,
somewhat intractable. That is to say that the liberal social justice project, in which
separation of church and state is a familiar traditional element, rests not just on
reason and evidence, but on secular faith.

29 Intheir contribution to this volume, “Equal Membership, Religious Freedom, and the Idea
of a Homeland,” Christopher L. Eisgruber and Lawrence G. Sager explore the proposal
that religious establishment is consistent with a liberal political morality of equality and
liberty. The idea is roughly that in a world like ours in which Jews and other religious
adherents are, in some places, persecuted for their religious beliefs, the existence of some
political societies that provide the special protection of religious establishment for one of
these otherwise persecuted groups can increase the cause of liberty and equality overall. (A
similar point might hold for ethnicity and other cultural markers.) We should oppose this
suggestion. Religious establishment, even prettified with liberal trimmings, must be unfair
to members of society who hold other views, including the children of adherents of the
favored creed, who might come to dissent from it. On a global scale, adherents of liberty
and equality are more likely to advance the cause by creating pockets of justice where they
can rather than by offsetting “bad favoritism” elsewhere by reverse (moderate) “bad favor-
itism” in their sphere of influence. These scrappy remarks, however, are promissory notes
toward new arguments that need to be made in response to proposals of this ilk. My essay
does not try to develop such arguments, but it does seek to distinguish “secular establish-
ment” from genuine religious establishment and to indicate that arguments against genuine
religious establishment do not tell against its secular counterpart.
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Freedom from Religion

Avihay Dorfman

State imposition of religious orthodoxy is widely held to constitute an illegitimate
exercise of political authority. According to the conventional view, free and equal
persons enjoy not only freedom of religion, which is the liberty associated with
the active pursuit of religious heterodoxy; they are also entitled to freedom from
religion, which is the negative liberty associated with the absence of state-imposed
religious orthodoxy.! Thus, it is not uncommon to find courts, scholars, politicians,
and laypeople expressing the thought that freedom of and freedom from religion
are deeply connected principles—that whatever it is that gives rise to freedom of
religion seems also to underwrite the principle of freedom from religion.

In spite of its conventional appeal, however, the thought that the two freedoms
can hang together in a coherent way has so far remained puzzling in theory.
Thus, there exists a gulf between the moral and legal lived experience of these
freedoms and the theory that explains this experience. There are, in fact, three
separate concerns regarding the possible unity in question: The first two are that
the principles of freedom of religion and freedom from religion are, separately,
incoherent or, at best, redundant. The third is that even given that each of these
freedoms is a freestanding principle of political morality, they resist theoretical

*  This article has benefited from responses received at the International Conference on the
Role of Religion in Human Rights Discourse at the Israel Democracy Institute (May, 2012).
I would like to thank the participants as well as Richard Arneson, Dan Baras, Hanoch
Dagan, Christopher Eisgruber, Jonathan Fox, Ayelet Libson, Shahar Lifshitz, Menachem
Mautner, Shalom Rosenberg, Haim Shapira, and Yedidia Stern for helpful comments on
earlier drafts.

1 The principle of ‘freedom from religion’ is presented in a number of different ways (as
is the case of freedom of religion). For instance, some arguments related to freedom of
religion involve claims against government imposition of religious orthodoxy; likewise,
some arguments from liberty of conscience are, in essence, an appeal to freedom from
religion; and yet other arguments cast in terms of Establishment Clause violation invoke
the principle of properly conceived freedom from religion. As shall become clear in due
course, it is conceptually and normatively plausible—indeed, it is important—to see these
arguments in the light of the principle of freedom from religion.



146 | Avihay Dorfman

unity, in which case achieving reconciliation is contingent upon purely pragmatic
considerations that, typically, take the form of ad hoc balancing (and, to this
extent, render reconciliation unstable in principle).

I devote these pages to the concern relating to freedom from religion. My
argument develops two main claims. Negatively, | seek to repudiate the core
of the case against the redundancy of a principle of freedom from religion. The
centerpiece of my argument at this stage is that the two prevailing theories of
freedom from religion fail to take seriously the political circumstances—viz.,
democratic politics—under which claims for freedom from religion arise.
Affirmatively, I shall seek to develop an account of freedom from religion; I do
this by elaborating on the democratic conception of freedom from religion. On
the proposed account, freedom from religion is a freestanding moral principle, by
which | mean a principle that secures political freedom from infringements that
are distinctively associated with religion. The point of freedom from religion, |
shall argue, is the protection of citizens from being (illegitimately) governed by
public laws that are grounded in religious reasons. Its basic point is to sustain
political solidarity among citizens, who stand in the relation of co-rulers to one
another, rather than among mere subjects—who share the status of being ruled
together by another.

1. Freedom from Religion:
Two Theories, One Neglect

1.1. Setting the Stage: The Theoretical Challenge

I shall seek to show that contemporary invocations of the principle of freedom
from religion purport to generate moral and legal rights (against state imposition
of religious orthodoxy) far exceed what the prevailing theoretical accounts of
this principle could possibly underwrite. This mismatch between theory and
practice, moreover, is merely a surface symptom of a deeper deficiency that these
approaches hold in common—that they purport to develop accounts of freedom
from religion that can be appreciated by resort to abstract liberal ideals that remain
fundamentally pre-democratic.

To set the scene, consider the two generic cases against which claims for state
violation of freedom from religion often arise: First, laws that render prohibited
an otherwise permissible activity on account of its inconsistency with the dictates
of religion, such as Sunday closing laws insofar as they deem illegal commercial
activities on Sundays;? and second, laws that express government’s favoritism

2 See, eg., R.v.Big M Drug Mart [1985] 1 SCR 295.
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of a particular religious belief or of religious faith in general. Examples include
fixing a crucifix to the walls of public school classrooms as well as many other
cases involving the “endorsement” of religion by government fiat.?

Both cases are of a piece insofar as they feature legal norms that draft persons
into the service of sustaining the conformity of the public sphere with the dictates
of religion (orthodox or otherwise). They differ in that the former does the drafting
directly, that is, requiring persons to act in conformity, though not necessarily in
compliance, with religious directives.* The latter, by contrast, does the drafting
indirectly, which is to say persons are forced to support—either through tithing
or simply by not interfering with—the government’s effort to display religious
favoritism. But other than that, the two generic cases feature a similar moral and
legal complaint—that the state confronts the non-religious people in a way that is
disrespectful of their rights not to be subjected to public laws that are grounded in
religious convictions.

Now, the main theoretical challenge that these two types of cases raise is
as follows: Public laws seeking conformity with religious dictates need not
amount to coercing anyone to practice the particular (or any) religion whose
dictates underlie the relevant legal norm. Likewise, these laws do not compel the
affirmation of a religious conviction. Thus, in the former case, both employers
and employees are not coerced to observe (or affirm) the Lord’s Day. Nor are
they forced to abstain from a self-imposed (religious or non-religious) duty to
work on Sundays.® Instead, Sunday closing laws merely restrict their economic
freedom.® The same is true in the latter case, for a state’s favoritism of religion
does not convert taxpayers into religious devotees. Nor does it compel students
attending public schools decorated with crucifixes to engage in religious practice
of whatever sort.

3 The endorsement test was first introduced by Justice O’Connor, as a clarification of the
Lemon test, in her concurring opinion in Lynch v. Donnelly, 465 U.S. 668, 687—-688 (1984)
and implemented by a majority of the Supreme Court reviewing the constitutionality of
displaying religious symbols in government buildings in County of Allegheny v. ACLU,
492 U.S. 573, 592-593 (1989).

4 As | shall explain in the main text below, the difference between an obligation to act in
conformity, rather than in compliance, with religious beliefs has important implications for
freedom from religion.

5 The claims typically raised in petitions against Sunday closing laws are not cast in terms
of state interference with an ethical or religious duty to work on Sunday.

6  This is not to say that economic freedom is not important or even that it is less important
than freedom from religion. Rather, the point of my argument is that an infringement of the
former freedom should not be confused with infringement of the latter freedom.
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Against this backdrop, the theoretical challenge is that of explaining how it
is that both cases are, nonetheless, a form of illegitimate coercion by virtue of
subjecting the non-religious to legal norms grounded in religious reasons. Thus,
the case for (or against) freedom from religion depends on showing that grounding
public law in religious reasons in particular renders these laws fundamentally
private ones, in which case the enforcement of these “laws” amounts to nothing
more than engaging citizens in the mode of brute and, indeed, arbitrary imposition.
As | shall seek to argue, the two leading theories of freedom from religion cannot
make good on this showing.

1.2. Freedom from Religion as Freedom of Religion

On this account, freedom of religion includes not only the liberty to engage in
religious practices, but also the liberty to disengage oneself from these practices,
either partially or entirely. This expansive reading of freedom of religion begins
with the proposition that no genuine freedom to exercise religion can be had
without holding the right to choose what religion to exercise in the first place.
And holding this right, the argument goes, means that persons, religious and
otherwise, must be at liberty, at any given moment, to decide whether or not to
adopt a religious course of action. For this reason, coercing a non-religious person
to comply with a religious practice (say, to attend church on Sunday) violates
this person’s freedom from religion precisely because it denies her freedom of
religion, which is to say the right to choose for herself whether this practice is
worth her allegiance.”

To be sure, this way of grounding freedom from religion in the principle of
freedom of religion does not rest on the dubious assumption that non-religious
persons engage in an ongoing deliberation about whether or not to join a religious
sect (and, by implication, about whether or not to attend church on Sunday or
go to work instead). Rather, it assumes, with John Locke, that sincere faith is
constitutive of the very possibility of any act to count as an exercise of religion.
Accordingly, coercion in the form of compelled submission to religious command

7 My reconstruction of the account of freedom from religion in terms of freedom of religion
shows that the critique leveled by Sapir and Statman against this account is misplaced.
According to Sapir and Statman, freedom of religion does not include freedom from religion
insofar as the latter purports to protect the interest of the non-religious in autonomy (or
even negative liberty). See Gidon Sapir and Daniel Statman, “Why Freedom of Religion
Does Not Include Freedom from Religion,” Law & Philosophy 24 (2005): 467, 489-494.
Contrary to Sapir and Statman, | show in the main text that the reconstructed account does
not appeal to negative liberty simpliciter, but rather to the distinctive freedom associated
with the exercise of religion by providing an expansive interpretation of the content of
freedom in connection with the exercise of religion.
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is inimical to freedom from religion because it thereby deprives individuals of the
freedom essential to practicing religious belief, which is the freedom of religion.

I shall set aside the merits of this account of freedom from religion. In
particular, I shall not discuss the question of whether the value of sincere belief
warrants a sufficiently broad prohibition against all forms of state imposition of
religious orthodoxy, whether in the form of straightforward oppression, or in the
milder form of providing persons with incentives to adopt a religious way of life.
Instead, | shall only focus on the gulf between this theory and the contemporary
practice of the principle of freedom from religion.

Certainly, the theory in question fails entirely to account for the two generic
cases mentioned above as exemplified by a certain version of Sunday closing laws
and by some instances of public display of religious symbols. Again, the argument
for the violation of freedom from religion that these cases often raise does not
turn on any accusation that the state persecute, coerce, or even merely encourage
persons to comply with the dictates of religion in some or all aspects of their
practical affairs.2 And although in some of these cases the state does encroach on
their freedom (say, of contract or of occupation), none implicate the state in the
business of directly or indirectly requiring persons to practice religion, in part or
in its entirety.

1.3. Freedom from Religion as Liberty of Conscience

This account partially replicates the previous account’s attempt to explain away
the principle of freedom from religion, since it, too, reduces the principle under
consideration to another principle, that is, freedom of conscience. Thus, a claim
for the violation of freedom from religion is, in essence, an assertion of a right
to enjoy one’s liberty of conscience. And, our lived experience to the contrary
notwithstanding, this is just another way to concede that there exists no such
freestanding principle of freedom from religion.

However, the liberty of conscience account may also depart substantially from
its predecessor.® More specifically, whereas the account that grounds freedom

8 Of course, | do not deny that some government programs (such as public displays of
religious symbols) may carry positive effects for some, and perhaps even that this is their
purpose, that is, to produce state-based religious propaganda. That said, the case for the
violation of freedom from religion does not rest on the occurrence of these effects, which
depends, to an important extent, on a causal or psychological argument.

9 It may depart, but it needn’t be so if freedom of religion is itself fully reducible to liberty
of conscience. As | argue elsewhere, an adequate account of freedom of religion cannot
allow for this reductive approach; a better approach would be to defend the morality of this
freedom without resorting to considerations relating to liberty of conscience. See Avihay
Dorfman, “Freedom of Religion,” Can. J. L. & Juris. 21 (2008): 279, 282-285.
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from religion in freedom of religion purports to defend the former by reference
to religion in particular, the argument from conscience grounds freedom from
religion in general moral terms that are not necessarily, and even not directly,
distinctive of religious belief (or disbelief). Indeed, disobeying a state imposition
of religious orthodoxy is simply one case among many of adhering to one’s own
set of deep beliefs and commitments, religious or otherwise.

Normally, proponents of the move from freedom from religion to liberty of
conscience are forced to grapple with an embarrassingly immense gap. Rather
than being swallowed by the right of conscience, the principle of freedom from
religion (and, likewise, freedom of religion) figures prominently in legal practice
and in the lived experience of the modern state, more broadly.’® Attempting to
address this challenge—viz., that the argument from conscience explains away
what it is intended to explain, namely freedom from religion—proponents of
liberty of conscience offer two contrasting responses: First, some proceed by
telling a causal story, the point of which is to introduce new and contingent
reasons that could justify special protection of liberty of conscience in matters of
religious belief and disbelief, as opposed to all other matters.!* For instance, the
story could emphasize that religious oppression has, on balance, far more adverse
consequences than all other cases involving coercing a person to act against
the directives of her conscience.’? Second, a diametrically opposite response
is to follow the argument from conscience to its logical conclusion—that is, to
articulate a revisionist account of freedom from religion (and freedom of religion
as well). On this account, liberty of conscience’s historical cradle, the principles
of freedom of/from religion, is just that: an historical contingency. To overcome
this contingency, we are told that it must be the case that all moral and legal claims
for the violation of liberty of conscience ought to be treated alike.*®

10 See Michael W. McConnell, “The Origins and Historical Understanding of Free Exercise
of Religion,” Harvard Law Review 103 (1990): 1409, 1491 n. 420; Dorfman, “Freedom
of Religion” (above n. 9), 282-289; Kent Greenawalt, Religion and the Constitution:
Establishment and Fairness (Princeton: Princeton University Press, 2008), §21.

11 One exception to singling out religion for purposes of protecting freedom of conscience
is that of pacifism. See United States v. Seeger, 380 U.S. 163 (1965) and Welsh v. United
States, 398 U.S. 333 (1970). It is telling, in my view, that the court addresses this type
of case by recasting conscientious objection to army service in the somewhat superficial
terms of religious faith.

12 Noah Feldman, “The Intellectual Origins of the Establishment Clause,” N.Y.U. Law Review
77 (2002): 346, 424-426.

13 See, e.g., Christopher L. Eisgruber and Lawrence Sager, Religious Freedom and the
Constitution (Cambridge, MA: Harvard University Press, 2007), 52; Ronald Dworkin,
Is Democracy Possible Here? (Princeton: Princeton University Press, 2006), 61; Brian
Leiter, Why Tolerate Religion? (Princeton: Princeton University Press, 2013), 7.
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Although these two contrasting responses to the gap between the argument
from conscience and the principle of freedom from religion are helpful as far as
they go, they do not go far enough. In particular, none of them can make sense
of the two generic cases mentioned above—that is, they run afoul of settling a
reflective equilibrium between the theory and the lived experience of freedom
from religion. This is so for two main reasons. To begin with, as mentioned above,
the morality of liberty of conscience is over-inclusive in the sense that it cannot
account for the distinctive place of religious belief (or disbelief) in cases in which
the state purports to adjust the public sphere in the light of the dictates of religion.
In principle, there should not be a difference between a state program motivated
by religious persuasion and one which expresses commitment to extra-religious
belief systems. To the extent that they authorize the use of coercion in furtherance
of their respective goals, both programs may give rise to claims of equal moral
weight for the violation of liberty of conscience. The argument of conscience,
therefore, renders an independent principle of freedom from religion redundant.

Moreover, and more dramatically, liberty of conscience is also under-
inclusive in a way that brings me back to the centerpiece of my argument at this
stage, which is the theoretical challenge of casting contemporary invocations of
the principle of freedom from religion into sharp relief. Indeed, the two generic
cases in question involve public laws that track the dictates of religion but that
do not coerce an affirmation of, let alone a participation in, a religious practice.
Thus, even if liberty of conscience could adequately justify the need for a special
protection of religious conscience, the contemporary resort to the principle of
freedom from religion would still remain alarmingly mysterious.* As already
explained, the lack of compelled affirmation of or participation in religious
practices deprives of the argument from conscience its natural appeal.

Finally, it turns out that neither freedom of religion nor liberty of conscience
can make good on the theoretical challenge of explaining what it is about the
principle of freedom from religion that warrants a freestanding place in the
constitutional architecture of the modern state.*®

14 There is another reason (which is only indirectly related to my argument) for thinking that
liberty of conscience is inadequately narrow—some claims for the violation of freedom
of religion cannot be explained by reference to the right of any particular individual.
They sometime invoke the right of a religious group as opposed to, and even against, the
religious conscious of their members, taken severally. See, most recently, Hosanaa-Tabor
Evangelical Lutheran Church and School v. EEOL, 134 S.Ct. 694 (2012).

15 The modern state may surely mean different things in different contexts. | use the
adjective modern to emphasis a political community that adheres to some version of
state/church separation. On this view, the version of state/church separation adopted by
the First Amendment of the U.S. Constitution is not the only one currently invoked by
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2. Identifying the Source of the Problem:
The Democratic Neglect

In this stage of the argument, | shall seek to explain why the two leading theories
discussed a moment ago fail to account for the lived experience of freedom from
religion. In particular, I shall argue that both proceed on the false assumption
that the main (or even only) reason for concern about illegitimate imposition
of religious orthodoxy by the state is that of violating fundamental—viz. pre-
political—human rights, especially the rights to liberty of religion or conscience.
This assumption is false insofar as it completely neglects the possibility that
illegitimate state imposition of religious orthodoxy can also have a political
source—that religious imposition of religious orthodoxy may be democratically
illegitimate. The gulf between the lived experience of freedom from religion and
the failed theories of this freedom reflects the distance between two notions of
legitimate authority: The democratic and the liberal ones, respectively.

To see precisely what keeps the theory and the practice of freedom from
religion apart, and to take one step forward toward a successful integration, it
will prove helpful to begin with the distinction between the concept of freedom
from religion and its various conceptions.*® The concept of freedom from religion
addresses the problem of explaining the legitimacy of state-imposition of religious
orthodoxy. It emphasizes that the core problem that needs to be addressed by
this concept is that of political legitimation—how political authority in matters of
religious concern is possible. The various conceptions of freedom from religion
provide different theories of the concept—that is, each conception consists of a
set of principles that purports to resolve the problem picked out by the concept.
As | shall now seek to show, the two accounts of freedom from religion discussed
above ignore the concerns of political legitimation that are distinctively associated
with democratic rule, properly conceived.'’

modern states. For an intriguing account of some of the familiar versions, see James
Q. Whitman, “Separating Church and State: The Atlantic Divide,” in Law, Society, and
History: Themes in the Legal Sociology and Legal History of Lawrence M. Friedman,
ed. Robert W. Gordon and Morton J. Horwitz (Cambridge and New York: Cambridge
University Press, 2011), 233.

16 A conception, in Rawlsian terminology, is a theory of the concept. See John Rawls, A
Theory of Justice (Cambridge, MA: Belknap Press of Harvard University Press, 1971), 5-6.

17 Before getting on to these two accounts, it is apt to mention that a cluster of conceptions
of freedom from religion can also be characterized by their sectarian origins. For them,
the legitimacy of state imposition of religious orthodoxy depends on divine authority. The
question of whether or not to impose religious orthodoxy must be resolved by reference
to the best (or true) interpretation of what state allegiance to God requires. Here there can
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Both of these accounts are best understood as expressing a classical liberal
ideal of political legitimation. On this view, the baseline against which the liberal
conception of freedom from religion determines the terms of the legitimate
exercise of political authority is that of fundamental human rights. In the case
at hand, two such rights suggest themselves: freedom of religion and liberty of
conscience. The state enjoys the legitimate power to enact public laws concerning
religion only insofar as the laws fully respect these two rights.

To be sure, it might turn out that these laws feature an illegitimate exercise
of political authority after all, but this will be so only if other rights, but not
those of religion or of conscience, are being transgressed. For instance, Sunday
closing laws might not pass the liberal bar of political legitimacy on account of
their encroachment on economic freedoms (such as freedom of contract or of
occupation). But, once again, these laws—or all other laws falling within the two
generic cases, more generally—do not raise the specter of illegitimate religious
coercion insofar as the question of legitimation is determined by reference to the
liberal conception of freedom from religion.

Of course, state commitment to protecting fundamental rights is no doubt
crucial for establishing its legitimate authority, including in the context of state/
church relations. However, this alone could not possibly provide a satisfactory
account of the problem of political legitimation as we know it, which is that
democracy, characterized as a political practice of collective self-rule, generates
an independent source of legitimate authority.*®

Determining what counts as illegitimate (religious) coercion by reference to
fundamental rights leaves unaddressed the existence of democratic political authority
and hence overlooks the threat of illegitimate coercion that can distinctively arise

be—as history actually shows—different answers. These answers span the full range from
the unrelenting power of religious persecution (as in the Inquisition of the Middle Ages)
to Post-Reformation’s commitment to an increasingly broader conception of toleration
(mainly among Protestant sects at first, followed by a gradual extension of toleration toward
Jews and Catholics, among others). For the former, see David Nirenberg, Communities of
Violence (Princeton: Princeton University Press, 1996). For the latter, see John M. Barry,
Roger Williams and the Creation of the American Soul (London: Viking, 2012); see also
Martha Nussbaum, Liberty of Conscience: In Defense of America’s Tradition of Religious
Equality (New York: Basic Books, 2008). The two accounts of freedom from religion
discussed above—the freedom of religion and the liberty of conscience accounts—may
be grounded in some of these sectarian conceptions of freedom from religion (such as
those originating from the theologies of Luther and Calvin and culminating in the sectarian
theory of liberty of conscience advanced by Roger Williams).

18 This abstract characterization of democracy requires further elaboration which I intend to
outline in section 3 below.
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from democratic politics, badly done (as will be explained below). Indeed, the
liberal conception of freedom from religion is so far removed from the democratic
structure of the modern state that its normative materials fit perfectly with an
explanation of the proper bounds of political authority in the matter of religion
in the early modern, pre-democratic state. It is not surprising, therefore, that this
conception reached its intellectual maturity, as it were, in a pre-democratic age,
roughly speaking, almost one century before the great revival of republicanism.®

At any rate, whatever its peculiar history is, the liberal conception conceives
of citizens as mere subjects, who are entitled to equal protection of fundamental
rights against their ruler, possibly a minority class (or even an individual), in power.
I do not argue that this must be so or that the liberal conception is inconsistent
with the democratic idea of citizenship (on which more below). Rather, the point
is that the liberal conception does not require a democratic rule and hence does
not bring the major place that citizenship occupies in a democracy to bear on the
question of legitimate political authority in the context of religious matters.? This
is just another way to say that, on the liberal conception in question, illegitimate
religious coercion can be determined solely by reference to rights possessed by
the ruled against the ruler.

The democratic neglect, so to speak, intrudes into the liberal conception of
freedom from religion precisely at this point, however: Democracy turns the
distinction between the ruled and the ruler on its head. The freestanding authority
of democracy arises from the thought that the ruled are, in fact, self-ruled not

19 For historical analyses of the transition from pre- to democratic rule, see, e.g., R. P. Palmer,
The Age of the Democratic Revolution, vol. 1 (Princeton: Princeton University Press, 1959);
Gordon Woods, The Idea of America: Reflections on the Birth of the United States (New
York: Penguin Press, 2011), 57-60. Although he was not the first, John Locke (1632—1704)
is probably the most important thinker to contribute to the early modern development of
the liberal conception of freedom from religion. According to Locke, “the Law of Nature
stands as an Eternal Rule to all Men, Legislators as well as others.” John Locke, Two
Treatises of Government, ed. Peter Laslett, 2nd ed. (Cambridge: Cambridge University
Press, 1967), part 11, 88135, 376. Even those who give a rather generous—and, for that
reason, a somewhat anachronistic—reconstruction of Locke’s constitutional theory, admit
that the role of the legislature is to “pin down more precisely the rules and distributions
that already exist in rough and ready form in the law and in the state of nature.” Jeremy
Waldron, The Dignity of Legislation (Cambridge: Cambridge University Press, 1999), 67.
See also n. 20 below.

20 It is not surprising, therefore, that Locke discusses the limits of legislative authority in
connection with this matter: “Legislative, whether placed in one or more, whether it be
always in being, or only by intervals . . . ” Locke, Two Treatises of Government (above n.
19), 375.
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merely by happenstance but rather as a matter of principle. Accordingly, the
political authority that democracy generates in its own right, and that the liberal
conception overlooks, may suggest that the problem of illegitimate coercion that
the concept of freedom from religion addresses cannot possibly be adequately
resolved by resort to the liberal conception alone. It further suggests that the gulf
between the theory and the practice of freedom from religion that | observed above
may in the end be real. More importantly, the preceding analysis also implies that
the theory—the liberal conception of freedom from religion—is the main suspect
to blame for the gulf. In other words, this gulf reflects the basic shortcoming in
the liberal conception of freedom from religion, which is its inability to account
for democratic political authority and, by implication, for religious coercion that
is the distinctive (negative) upshot of democratic rule.

3. Freedom from Religion: A Republican Theory

The republican conception of freedom from religion that | shall seek to outline
in this section identifies an intimate connection between democratic politics
and religious coercion. The centerpiece of the foregoing argument is that public
laws whose grounds are fundamentally religious represent a form of illegitimate
political power even when these laws do not violate basic liberties (including
liberty of conscience). The reason is that by invoking these grounds, one shuns
one’s compatriots, and thus undermines the possibility that the democratic system
of collective self-rule could deliver legitimate political power. On the proposed
account, certain forms of religious grounds might render the democratic process
neither collective—because invoking these grounds amounts to turning one’s
back on others—nor an example of self-rule—because these others cannot see
themselves as co-authors of the laws in question. The right to freedom from
religion, on the proposed account, is the right to be free from being subjected to
laws grounded in religious belief.

I shall begin with a brief discussion of the freestanding political authority
of democracy. I shall then elaborate on the legitimation difficulty that arises
in connection with the use of certain forms of religious reason associated with
the democratic process of decision making. I also emphasize that the difficulty
in question is distinctively about some religious reasons. Finally, | take up the
practical implications of the republication conception of freedom from religion; in
particular, I discuss the possibility and limits of enforcing a legal right of freedom
from religion.
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3.1 The Authority of Democracy

A democratic process of decision making purports to garner legitimation even
when the decisions it yields cannot be justified by reference to the demands of
reason (whatever they are). This is true not only in trivial matters but also in a wide
variety of issues including even disagreements about justice and the general good.?

The ground of democracy’s independent authority lies in the special link that
democratic politics seeks to establish between each participant, the community
of participants as a whole, and the outcome of the participation; this bond is most
pointedly referred to as co-authorship.?? In particular, those subject to political
authority have a reason to understand themselves, by virtue of their participation, to
be the co-generators of this authority. For this reason, the official pronouncements
of this authority—Iaws giving rise to new policies, rights, and obligations—are at
bottom self-given.? They reflect a shared responsibility for settling together the
terms of our political life. This is especially important in the case of out-voted
participants who are, nonetheless, required to display allegiance to these new
rights and obligations and thus to recognize the collective will as authoritative over
their own personal (and out-voted) wills.* The force of the democratic process,
in other words, permits the dissenting citizen to fully respect the legitimacy of
the solution produced by this process, to regard it as the solution that we, rather
than they, reached. To this extent, democratic politics may present the best
interpretation of the Russeau’s otherwise fanciful characterization of legitimate
political authority in terms of a political process by which each participant “uniting
with all, nevertheless obey only himself and remain as free as before.”?

None of this could be true were the democratic process of will- and opinion-
formation entirely reducible to the aggregation of sheer preferences, that is,
preferences formed prior to and independently of any political engagement.?

21 Of course, there may be limits to the free-standing authority of democracy (such as in the
case of the tyranny of the majority). It is a separate question, however, as to what grounds
these limits—either liberal or republican conceptions of legitimate authority.

22 Robert Post, “Democracy and Equality,” Law, Culture & the Humanities 1 (2005): 142,
145; Jirgen Habermas, “Religion in the Public Sphere,” European Journal of Philosophy
14 (2006): 1, 5.

23 For more, see Hans Kelsen, General Theory of Law and State, trans. Anders Wedberg
(Cambridge, MA: Harvard University Press, 1945), 285.

24 See Waldron, The Dignity of Legislation (above n. 19), 156, referring to the complicated,
democratic procedures of the legislation process as “the grounds of [the statute’s] authority.”

25 Jean-Jacques Rousseau, Of the Social Contract, ed. and trans. Victor Gourevitch
(Cambridge and New York: Cambridge University Press, 1997), 49-50.

26 Engagement in politics is not limited to voting (in the elections or in parliament). It extends
to participating in the public discourse, political parties, houses of representatives, and a
variety of many other fora for political deliberation and debate.
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To be sure, | do not argue that preferences are irrelevant or unimportant for
democratic politics. Nor do | embrace the opposite extreme, namely, that
democratic politics consists in pure, moral reasons. Rather, the republican theory
of freedom from religion that | prefer emphasizes that democratic politics properly
conceived turns on the exchange of reasons—not necessarily pure reasons—
which is generated by the preparedness of participants to justify their preferences
and judgments to their fellow citizens.?

To illustrate this, consider a hypothetical world in which politics is replaced
by sophisticated software that collects preferences for and against potential
policies. No freedom of speech, free press, public deliberations, political parties,
debates on the parliament’s floor, and so on. A policy can be adopted (or rejected)
depending on preference counting—with a preference for majority rule, pure and
simple.?®

Those whose preferences are on the losing side do not have a reason to
conceive of themselves as authors of the collectively preferred law. In particular,
there is nothing in a pure process of preferences aggregation that could tie the
out-voted to the outcome in the way that the ordinary democratic process could
do. Certainly, the fact that my preference loses and a majority of others” happens
to win can hardly turn the preferred policy into a decision that | can view as mine,
too. The idea of settling together the terms of our existence becomes unintelligible
in the absence of political engagement among citizens, and indirectly among
their representatives. Coercing me to act according to the dictates of the
majority’s aggregated preferences raises the specter of illegitimate power, since
a preference—or a group of preferences—cannot serve as its own justification.

But even given that no functioning mechanism of collective decision-making
can do away with politics (however defined), the freestanding authority of
democracy cannot be recovered simply by returning to public forums of political
engagements insofar as the manner in which these engagements proceed is limited
to making public each one’s private preferences for or against a certain policy.
It is hard—implausible, really—to view an interaction in which participants

27 As | mention below, the exchange of reasons typically includes prudential, strategic, and
other forms of instrumental reasons. I make this clarification to avoid misunderstanding
concerning the republican foundations of my account of freedom from religion. In
particular, nothing | argue in these pages turn on a naive view of the quality of deliberation
and participation in democratic politics. The legitimate authority of democracy, on my
account, depends on the possibility of engagement between citizens qua citizens, rather
than qua philosophers, qua publicly-spirited attorneys, or even qua publius-like citizens
whose lives are fully dedicated to public debate.

28 The hypothetical in the main text borrows from Robert Post, “Equality and Autonomy in
First Amendment Jurisprudence,” Michigan Law Review 95 (1997): 1517, 1523-1525.
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disclose their respective preferences as anywhere close to a discussion, debate, or
deliberation. Here, too, there is nothing in their so-called engagement that could
transform, with Rousseau, the “sum of [their] particular wills,” taken severally,
into a genuinely public law expressing “the general will” of all participants, the
out-voted included.?

Thus, for a process of collective decision-making to establish collective self-
rule, political engagement must move beyond the aggregation of sheer preferences
in order to underwrite a political community in which members stand to one
another as co-authors of the norms by which they live. The missing element is,
roughly speaking, the reason-giving character of political debate and discussion.
It is only when reason is invoked that one’s brute preference becomes a political
argument, properly so called.

Indeed, political engagement in all its forms and forums may succeed in
tying the participants to one another and, by implication, to the outcome of their
joint enterprise because the use of reason—and the disagreement that (typically)
follows—can transcend the brute imposition of preferences. It does so not
because reason—and rationality, more broadly—gets society closer to achieving
desirable goals by public law-making, such as doing justice or promoting well-
being (although it surely may do that as well).*® Rather, reason-giving is crucial to
collective self-rule because it enables participants to engage one another in ways
that can establish a community of co-authors of the laws under which they live as
free and equal persons. Justifying one’s preferences opens one up to the critical
judgment of others and, thus, invites them to share in (or repudiate) one’s point of
view about the matter at stake. At the wholesale level of democratic politics, the
decision reached by participants committed to this notion of mutual justification
is such that each participant, simply by virtue of participating in this process, can
assume responsibility for it.

That said, a democratic practice informed by reason-giving cannot
accommodate just about any kind of reason. Once again, the point of reason-
giving in this context is not merely (and, perhaps, not necessarily) to increase
the rationality of democratic decision making, but rather to establish a process

29 Rousseau, Of the Social Contract (above n. 25), 60.

30 While I do not deny that political engagements committed to the use of reason may increase
the chances of getting close to the truth (as epistemic democrats believe), | insist that there
is no relationship of entailment between a democratic process of decision-making and
right reason. Within limits, a decision produced through the democratic process (when
properly constructed and executed) may garner political legitimation even when it falls
short of the demands of right reason. Indeed, this possibility expresses, in a nutshell, the
basic intuition behind the notion that democracy can give rise to a freestanding source of
political legitimation.
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of collective undertaking. Accordingly, some reasons might not be apt to sustain
the requisite process as they isolate, rather than unite, the reason-giver from
her fellow citizens. As | shall now seek to explain, certain forms of religious-
based reasons do just that. And as I shall further argue, these forms of reason are
characteristically religious ones, since they express a commitment to engage the
divine, rather than people.

3.2. Freedom from Religion

On the republican conception of freedom from religion, citizens should not be
required to concede authority to legal norms grounded in religious belief because
these grounds cannot possibly sustain the political engagement of will- and
opinion-formation that underwrites collective self-rule.

To investigate the nature of the tension between certain forms of religious
grounds and the freestanding authority of democracy, consider the recent
political quarrel over public transportation in Tel Aviv on the Sabbath. The city’s
mayor, responding to the demands of secular social movements, called for the
introduction of a public bus service on the Sabbath. For this to happen, the Tel
Aviv municipality would need to receive the permission of the Israeli government
and, in particular, the Minister of Transportation. Unsurprisingly, the result has
been a debate in which both citizens and representatives have taken part.

Some opponents articulate their arguments by reference to secular values such
as protecting the environment or the bus drivers and their families.®* The other
class of opposition is cast in terms of religious reasons. There may be different
variations, but they are all on the same theme; in particular, the non-secular
argument against public transportation on the Sabbath invokes the ultimate reason,
which is to say the religious sanctity of this day. Proponents, by contrast, provide
a variety of reasons unrelated to church/state relations (such as, most obviously,
equal freedom of movement). They argue that the absence of buses on Saturday
denies them reasonable access to wherever they wish to go.

There is an importantly different line of argument in support of the mayor’s
initiative, however—one that responds directly to the use of the ultimate religious
reason mentioned above: that the legal ban on public transportation on the
Sabbath, because it is grounded in the sanctity of this day, amounts to a religious
coercion in violation of freedom from religion. And this violation, the argument

31 It is an open question, however, whether these reasons can explain why Saturday of all
days. There may be a pragmatic, non-religious justification for singling out Saturday (this
could include a path-dependence argument to the extent that our market and political
institutions are pre-configured in a way that makes Saturday the preferred resting day for
most people, religious or otherwise).
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goes, does not turn on further encroachments on other fundamental rights—it
might be the case that the ban does not, after all, deny reasonable access or that
people can easily do without buses on Saturdays. Rather, the violation is in the
very idea of being dependent on, and thus liable to, the power of the Minister of
Transportation to fix their normative situation based on a purely religious belief
in the sanctity of the Sabbath.® In other words, the difficulty lies in the fact that
the minister (or, for that matter, any other state official) proceeds as though it is
morally permissible to put citizens under a legal duty, namely, to obey the law on
public transportation on the Sabbath, on the basis of a religious belief. But it is not
permissible to do so because it undermines collective self-rule and hence renders
the minister’s exertion of political power illegitimate.

To begin with, a formal political authority, such as the one vested in the
Minister of Transportation to allow or prohibit public transportation, is never a
reason for itself. The democratic legitimacy of this authority depends, instead,
on the political process that generates a co-authored outcome (whatever it is).
In particular, it depends on a set of practices and institutions through which
participants could publicly deliberate on the matter at stake by engaging one
another with reasons they can come to share or reject.®

By invoking an ultimate religious reason in its support, though, political power
fails to garner democratic legitimacy; this reason replaces a concern for addressing
other citizens (or persons, more generally) with a concern for addressing the
divine. Indeed, participants who ground political power in an ultimate religious
reason forswear political engagement that is necessary for a legal authorization
of power to be considered co-authored (in the appropriate sense). Simply saying
that a public bus service on the Sabbath is prohibited because of the sanctity
of this day is tantamount to turning one’s back on one’s fellow citizens. More
specifically, the retreat from political engagement, that is, the retreat from opening
oneself up to the critical judgment of deliberating others, manifests itself in two
ways: concerning the accessibility of a religious reason and concerning the attitude
presupposed in invoking this reason. | take each in turn.®* (Note that I shall not
take up the question of whether these two concerns appear outside the purview of
religious-based reasons until Part 4.1 below.)

32 By normative situation | mean the rights and duties held by those who are liable to the
minister’s authority; by being liable to the minister’s authority 1 draw on Hohfeld’s
famous taxonomy of rights. See Wesley Newcomb Hohfeld, “Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning,” Yale Law Journal 23 (1913): 16.

33 To be sure, the reasons in question need not be philosophical or otherwise sophisticated
justifications of political power only. Democratic politics are famously open to pragmatic
and, indeed, political reasons (including in the pejorative sense of the word “political™).

34 The following discussion draws on Dorfman, “Freedom of Religion” (above n. 9), 307-318.
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First, the merits of the ultimate religious reason are not susceptible to critical
assessment in the sense that the force of this reason need not turn on whether
it can withstand normative or empirical inquiries by others (the non-religious
included). An appeal to the sanctity of the Sabbath just is an appeal to that which
obtains regardless of what human inquiry could reveal by resort to practical or
theoretical reasoning.® In other words, the success and failure conditions of an
ultimate religious reason, such as the argument of the sanctity of the Sabbath,
do not leave sufficient space for positive and normative considerations by (non-
religious) others.*®

Second and relatedly, the act of giving reasons in support of arguments
(political or otherwise) presupposes a commitment on the part of reason givers
to recognize the conditions of their own failure.®’ In particular, reason givers, by
virtue of using reason, commit themselves to adopt a reflective attitude of the sort
Thomas Nagel calls “preparedness,” which is the willingness to open themselves
up to the critical judgments of others.*® Of course, | do not claim that participants
in political debates are self-consciously aware of the reflective attitude that, on my
account, is presupposed by being engaged in the practice of reason giving. Rather,
my argument is that anyone who gives reasons in support of an argument must
accept as valid any criticism which shows that these reasons are unsupported,
unconvincing, or simply false.®

35 As Max Weber, following Saint Augustine, has observed, “credo non quod, sed quia
absurdum est.” Max Weber, “Science as a Vocation,” in From Max Weber: Essays in
Sociology, trans. and ed. H. H. Gerth and C. Wright Mills (New York: Oxford University
Press, 1946), 129, 154.

36 There may remain some space for interpretive considerations. Thus, the argument based on
the sanctity of the Sabbath, one could argue, does not provide the best interpretation of the
scriptures or it fails to take into account the changing conditions that underlie the original
obligation to desist from everyday affairs. That said, to the extent that the argument of the
sanctity of the Sabbath is not entirely false (so that it could be supported, say, by the plain
language of Exodus 31:13-17), it is not clear what sort of counter-argument could be made
in criticizing the person who (sincerely) believes that that argument reflects God’s will.

37 For instance, those who argue against public transportation on the Sabbath on the basis of
environmental considerations must assume that all the (factual and moral) premises in the
argument stand; otherwise, they must reject it.

38 Thomas Nagel, “Moral Conflict and Political Legitimacy,” Philosophy & Public Affairs 16
(1987): 215, 232.

39 Moreover, I do not deny that religious people do not acquire some reflective attitude
toward their beliefs. But to the extent that they do, it seems that this attitude is different
from the one mentioned in the main text above in at least two ways: concerning its scope
and character. As scope is concerned, a reflective disposition on the part of a religious
adherent in matters of religious conviction is typically directed toward the grand question
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Each of these two features, because it undermines the possibility of critical
reflection through public deliberation, severs the connection between the
democratic process and collective self-rule. It prevents the ultimate religious
reason from sustaining a political process the outcome of which citizens can respect
even as they remain unpersuaded by it. Accordingly, participants in a democratic
process cannot understand themselves, and at the very least have no reason to
understand themselves, as authors of a law grounded in an ultimate religious
reason. Their democratic citizenship is being reduced to the status subjects who
are being ruled by another and therefore in violation of their political freedom.
The principle of freedom from religion is just the institutional expression of the
need to insure against this violation.

Against this backdrop, the republican conception of freedom from religion
gives rise to a principle against the imposition of religiously-grounded political
power. On this conception, the Minster of Transportation violates citizens’
freedom from religion when he decides, on the basis of the sanctity of this day,
to outlaw public transportation on the Sabbath.“’ In this way, now returning to
the apparent gap between the practice and the theory of freedom from religion,
the lived experience of claims for the violation of freedom from religion can
finally be cast into sharp, theoretical relief—these claims are properly generated
out of concerns for political legitimation that are distinctively associated with
democratic rule.

of whether or not to remain faithful to his or her religion at all. It is not directed at any
particular religious-based reason that is given during participation in public debates (say,
the religious argument against public transportation on the Sabbath). This is true even
when skepticism at the wholesale level—viz., of one’s own religion—can be causally
traced back to the retail level—viz., to one’s rejection of a particular religious-based reason
(say, that the sanctity of the Sabbath justifies the denial of public transportation on that
day). Concerning character, the reflective attitude characteristic of the religious adherent is
typically self-directed; generally speaking, one’s faith is not the business of other citizens.
Whereas, the attitude of preparedness on the part of reason-giving citizens is, first and
foremost, other-directed in the sense that it implicitly or explicitly asserts the validity of
the reasons they given and, hence, invites the critical judgments of others.

40 It remains to explain what the implications of the republican conception of freedom from
religion to the participating citizens are (on which more below).

41 Itis important to note, in case it is not apparent by now, that my argument does not target
religious reasons, tout court. Rather, it focuses on religious reasons that are grounded in the
divine—in God’s commands directly or indirectly through its earthly agents. The argument
based on the sanctity of the Sabbath is a case in point—as well as some of the arguments
that are being made in contemporary public debates about family values (especially in
connection with same-sex marriage), abortion, immigration policy, settlements in the
Occupied Territories and so on. However, there exist other instances in which advancing
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3.3. Freedom from Religion: Practical Implications

The republican conception of freedom from religion purports to guide the conduct
of state officials and citizens with respect to the appropriate ways of deliberating
and participating in the democratic process.*? On this conception, state officials
vested with the powers of making and executing laws are required, negatively,
to abstain from acting on the ultimate religious reason and, affirmatively, to
justify their powers through reasons that are susceptible to common reflection
and criticism.® It is less clear, however, whether the same conclusion holds with
respect to deliberating citizens. As | shall seek to argue, it is one thing to say
that an obligation against invoking religious reasons in public deliberation arises
from the ethics of citizenship; quite another to make this obligation a legally
enforceable one.*

To begin with, participating citizens invoke reason in order to justify and
criticize a certain course of action. State officials, by contrast, are required to justify
not merely a certain course of action, but rather the course adopted (or that is about
to be adopted) by the state. As a result, the use of the ultimate religious reason
at the antecedent stage of deliberation merely undermines the idea of political

religious-based reasons in public debate may not pose the threat of illegitimacy discussed
above. This is so whenever these reasons do not depend on the divine in ways that violate
the freedom from religion of other citizens. For instance, some such reasons have their
historical roots in religion. Others are equally founded on non-religious moral outlooks.
Others yet may have their intellectual roots in religion (on which see Jeremy Waldron,
“Religious Contributions in Public Deliberation,” San Diego Law Review 30 [1993]: 817).
None of these are at odds with the republican theory of freedom from religion insofar as
they do not turn for their existence and potency on the divine.

42 The proposed conception cannot, of course, produce the needed motivation for acting in
a certain way; instead, it purports to give people reasons for being motivated to act as
participants in democratic politics ought to do. In other words, the conception in question
seeks to provide motivational guidance in (very roughly speaking) the sense reminiscent
of Scott Shapiro’s distinction between motivational and epistemic guidance. See Scott J.
Shapiro, “On Hart’s Way Out,” Legal Theory 4 (1998): 469, 490.

43 Metaphorically speaking, the principle of freedom from religion insists that state officials
must face their constituents rather than turn their backs on them.

44 In his recent writings on the subject, Jiirgen Habermas draws a different conclusion with
respect to the ethical obligations of citizens in connection with the use of public reason.
According to Habermas, the non-religious citizens are required to bear the burden of
translating political arguments grounded in religious reasons into non-religious ones. See
Jirgen Habermas, “Religion” (above n. 22). It seems to me, however, that there must be
limits to the possibility of thus translating. For this reason, Habermas’s conclusion cannot
overcome the concerns identified in the main text above—invoking the ultimate religious
reason during public deliberations might offend the freedom from religion of others.
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engagement that underlies the democratic authority of the engagement’s outcome.
That said, employing such a reason need not render the outcome democratically
illegitimate, especially when the supporting arguments behind the outcome are not
grounded in, and may even stand in opposition to, the ultimate religious reason.

More importantly, there are reasons to believe that the obligations associated
with the ethics of citizenship should not be automatically assimilated in political
morality. For instance, casting a vote in an arbitrary manner (say, voting for
whomever wears brown shoes on Election Day) is flatly inconsistent with the
demands of the ethics of citizenship. In spite of this, no reasonable state would
subject its voters to legal sanction for arbitrary voting. More generally, no
reasonable state would interfere with citizens’ privacy and liberty by enacting the
ethics of citizenship into the law.*

To this extent, the legal enforcement of the ethical requirement to open oneself
up to the critical judgment of others, which is party the requirement to respect the
freedom from religion of others, is an instance of this more general difficulty of
coercing ethical behavior through law. Furthermore, the requirement in question
may raise an additional difficulty. Indeed, a duty against invoking the ultimate
religious reason amounts to a restriction on freedom of political speech, and a
content-based at that. It, therefore, exerts pressure toward conflict with one of
republicanism’s most important values.

Against this backdrop, it is not clear (to say the least) whether the republican
conception of freedom from religion can give rise to legal obligations that
capture political engagements among private citizens, rather than public officials
exercising their legal powers.* To be sure, the argument is not that freedom from
religion must never be legally enforced against private citizens, but rather that
the republican conception of this freedom does not entail this conclusion and that
additional reasons are needed to render legal enforcement of this matter plausible.

45 To this extent, legal enforcement of the ethics of citizenship raises similar concerns as does
the legal enforcement of the ethics of trust or of apology. Note that | do not argue that legal
enforcement of some duties that form part of the ethics of citizenship (or trust or apology)
is necessarily wrong. | insist, however, that these duties can be properly enforced in law
only because, and only insofar as, there are additional reasons (i.e., not reducible to the
ethics of citizenship) for deploying the law.

46 To be sure, even the legal enforcement of freedom from religion in the case of public
officials can give rise to skepticism about the desirability of thus enforcing. The worry
pertains to the potential creation of incentives toward insincerity and bad-faith on the part
of officials. While I do not deny this possibility, I do reject skepticism about the ability of
the public as well as the courts to identify instances of insincerity. However, it is beyond
the scope of this paper to discuss the legal doctrines that specifically address the problem
of administrative and legislative insincerity.
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4. Freedom from Religion and the Argument of
Public Reason

Certainly, the argument | have developed so far draws on the idea of public reason,
namely, the thought that the exercise of legitimate political power depends on the
existence of justifications that reasonable persons could share. Although it is most
famously associated these days with the work of John Rawls, it is important to
recall that the idea of public reason is not peculiar to Rawls or even, more broadly,
to modern Kantianism.*” Rather, some version of this idea is shared, and must be
shared, by anyone who takes democratic politics to be more than a practice of
aggregating personal preferences.*® It would therefore be apt to identify, but not
pursue, the particular version of public reason onto which the republican conception
of freedom from religion maps. | shall do that by emphasizing two aspects where
my account diverges from certain familiar accounts of public reason, especially the
one developed by Rawls: First, the place of comprehensive doctrines in determining
what counts as a nonpublic reason; second, the value of public reason.*

4.1. Nonpublic Reasons: The Distinctiveness of the Ultimate
Religious Reason

Any theory of public reason must provide a baseline against which to assess
whether or not a particular reason is ‘public.” Some modern advocates of public

47 See, especially, Jeremy Bentham, An Introduction to the Principles of Morals and
Legislation (Oxford: Clarendon Press, 1823), ch. 1, 8§ XII, X1V, XIV n.9.

48 More generally, some version of the idea of public reason must be acknowledged by anyone
who takes seriously the distinction between an argument and a sentiment (or opinion).
On the crucial role of expert knowledge for deliberative democracy, see Robert C. Post,
Democracy, Expertise, and Academic Freedom: A First Amendment Jurisprudence for the
Modern State (New Haven: Yale University Press, 2012).

49 Since the purpose of the discussion that follows does not defend Rawls’s or a Rawlsian
conception of public reason, I shall not seek to address the numerous books and articles
criticizing virtually every aspect of Rawls’s conception of public reason. For leading critical
works on Rawls’s public reason, see, e.g., Michael Perry, Religion in Politics (Oxford and
New York: Oxford University Press, 1997); Christopher J. Eberle, Religious Conviction in
Liberal Politics (Cambridge: Cambridge University Press, 2002); John Finnis, Collected
Essays: Religion & Public Reasons, vol. 5 (Oxford and New York: Oxford University Press,
2011), 16-126. Note, however, that often participants in the debate concerning the moral
permissibility of invoking religious reasons in democratic politics tend to blur the critical
distinction that |1 have made, namely, between religious reasons and what | call ultimate
religious reasons. This shortcoming is unfortunate since it obscures our understanding of
the principle of freedom from religion (and, plausibly, freedom of religion as well).
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reason articulate this baseline by reference to the normative source of the reason in
question. They ask whether this reason arises from, or turns on, what Rawls calls
a comprehensive doctrine.®® A comprehensive doctrine reflects an organized set
of “views of the world and of our life with one another, severally or collectively,
as a whole.”* Since a comprehensive doctrine appeals to “the whole truth”?
or to “the constitution of the whole of beings,” reasons derived from such a
doctrine present the paradigmatic case of nonpublic reasons. The appeal to the
whole true, the argument goes, renders the doctrine unable to address those who
do not share its claim for the truth. On the Rawlsian approach to the idea of
public reason, ultimate religious reasons are paradigmatically nonpublic reasons
but so are reasons that stem from non-religious comprehensive doctrines—such
as philosophical doctrines (e.g., deontological and utilitarian moralities).

On the republican conception of freedom from religion, by contrast, the
major place of the concept of comprehensive doctrine in the notion of public
reason loses momentum. Appealing to the whole truth or to ideas stemming from
a comprehensive doctrine need not render a particular reason nonpublic. Rather,
the reason that should count as ‘nonpublic’ is the ultimate religious reason (or any
other reason that takes this form, on which more below). In particular, reasons are
‘nonpublic’ only because, and only insofar as, those who give them can defend
their validity—not by addressing the points of view of other citizens, but rather by
appealing to convictions that transcend the critical judgment of the latter. This is
just another way to say that an ultimate religious reason is nonpublic in the sense
that it cannot sustain political engagement due to the two distinctive features
identified above: that the merits of an argument grounded in the ultimate religious
reason are inaccessible to critical inquiry and that making such an argument forces
one to beat a retreat from a reflective attitude of being willing to submit one’s own
argument to the critical judgments of others.

To clarify the republican conception’s view of public reason, consider
the case of non-religious reasons, including, in particular, those arising from

50 Since the publication of Political Liberalism in 1993 (below n. 51), Rawls has revised
the theory of public reason twice: the first revision is presented in the introduction to
the paperback edition (John Rawls, Political Liberalism [New York: Columbia University
Press, 1996], I-lvii). A much more dramatic revision of this theory is found in Rawls,
“The Idea of Public Reason Revisited,” in The Law of Peoples (Cambridge, MA: Harvard
University Press, 1999), 131-180. It now seems that Rawls allows far more space for
reasons that are shaped by comprehensive doctrines. It is not clear, however, whether this
latest account of public reason abandons the concept of comprehensive doctrine for the
purpose of determining what makes a given reason a nonpublic one.

51 John Rawls, Political Liberalism (New York: Columbia University Press, 1993), 58.

52 1bid., 218, 243.

53 Habermas, “Religion” (above n. 22), 16.
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comprehensive doctrines. Many among those who oppose excluding religious
reasons from political deliberation on public-reason grounds claim that non-
religious reasons are no less inaccessible. These opponents’ stock example is that
of political arguments grounded in concern for animal rights. Suppose that one of
the arguments against public buses on the Sabbath has to do with the harm inflicted
by these buses upon pets. More concretely, the argument is that anecdotal and
impressionistic observations by pet owners suggest that noisy buses significantly
increase the stress level on the part of these animals. Opponents of public reason
point to reasons of this sort to show that the distinction between religious and non-
religious reasons cannot be cast in terms of the distinction between non-public
and public reasons. | suspect that this is so because people often perceive the
arguments made by animal rights advocates as ones which are either irrational—
pure and simple—or reminiscent of religious arguments.

In response, | shall argue that the distinction between religious and non-
religious reasons need not cut across the distinction between public and nonpublic
reasons—that arguments from animal rights can be qualitatively different from
the ultimate religious reason and that the difference in question tracks the two
features that, on my account, renders religious reasons in particular nonpublic.*
Indeed, the person who makes the argument that noisy buses are harmful to pets
presupposes the prima facie validity of certain empirical and moral propositions,
namely, the fact and the normativity of harm in connection with pets, respectively.
And, unlike the ultimate religious reason discussed above, these presuppositions
force any one in that person’s shoes to open oneself up to the critical inquiry of
one’s fellow citizens. To this extent, they force one to accept a certain way of
being with others in this world—that which involves engaging others in the mode
of justification that addresses these others as co-rulers.

What if support for the argument from animal rights persists even when its
underlying presuppositions turn out to be either empirically or morally false?
This would mean that support of this argument rests solely on an article of faith
asserted in complete disregard of practical or theoretical forms of reasoning
available to human inquiry. But must this case challenge my argument that non-
public reasons are characteristically political arguments grounded in an ultimate
religious reason? | think not. The animal rights argument under discussion may
not emanate from an established religion but it, nonetheless, takes the form of
an appeal to the ultimate religious reason. In other words, those who advance
this argument are not officially affiliated with a religious creed in the colloquial
sense of this term, but their invocation of reasons that self-consciously give up

54 The two features, to repeat, are the reason’s inaccessibility to common human judgment
and the want of reflective attitude on the part of the reason giver.
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the possibility of critical human inquiry render them no less religious in the
appropriate—viz., Weberian—sense.®

4.2. What is the Point of Public Reason: Forging Agreement
versus Forging Community

The preceding discussion shows that, unlike the Rawlsian account of public
reason, the republican conception of freedom from religion is far less troubled
by the inclusion of reasons that appeal to “the whole truth.”® The source of
this difference is the respective role designated to the public use of reason in
the democratic process. On the Rawlsian account, the constraints imposed on the
content of justifications of political power by the idea of public reason are meant
to ensure that political life will be guided by reasons that “all might reasonably
be expected to endorse.” These reasons are articulated against the backdrop
of a political conception of justice around which reasonable citizens who hold
incompatible comprehensive doctrines can nonetheless form an overlapping
consensus.*® Public reason, one might conclude, supports the attempt of Rawls’s
political theory to justify a principled agreement on substantive questions of
justice between reasonable persons by bracketing off potential sources of conflict
(including, in particular, disagreements arising from the existence of incompatible
belief systems or comprehensive doctrines).*

55 See n. 35 above.

56 Moreover, the republican conception of freedom from religion is far more generous with
respect to the inclusion of expert knowledge (in matters of both practical and theoretical
reason) that far exceed the actual knowledge and sophistication of many private citizens.
For this reason, it views civil society and other formally private institutions as fully
operating within the public sphere.

57 Rawls, Public Reason Revisited (above n. 50), 243.

58 While Rawls does not claim truth for his political conception of justice, he does argue that
it is the “most reasonable [conception] for us”; that is, a conception that “we regard—here
and now—as fair and supported by the best reasons.” Rawls, Political Liberalism (above
n. 51), 28, 26, respectively.

59 Richard Arneson confines the Rawlsian notion of public reason to “secular reasons that
are sufficiently uncontroversial that no one, whatever his comprehensive beliefs, could
reasonably reject.” Richard Arneson, “Political Liberalism, Religious Liberty, and
Religious Establishment” (this volume), 117-144. | do not believe, however, that this is
correct—neither as a reconstruction of Rawls’s notion of public reason nor as a successful
competitor to my preferred notion (on which more below). The reason is that Arneson’s
definition of public reason seems to obscure the important difference between political and
moral debate by reducing the former into the latter.
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The idea of public reason underlying the republican conception of freedom
from religion, by contrast, has far less ambitious aspirations. It has, in fact, an
altogether different point. It does not purport to resolve substantive disagreements
by way of offering a political conception of justice around which reasonable
citizens may unite. Nor does it seek to create a political space of reasons, as it were,
within which a reasonable society could come to a principled agreement on basic
questions of justice and legitimation.®® Rather, the point of excluding nonpublic
reasons from the democratic process is to sustain a political community in which
members stand in the relation of co-rulers to one another. On the proposed account,
using ‘public’ reasons is necessary to facilitate political engagements that not only
go beyond preference aggregation of isolated individuals, but also form the basis
against which citizens can hold themselves answerable to their compatriots and,
to this extent, respect the latter as full members in the ruling class. Thus, although
participation in a practice of giving public reasons need not—and indeed, will
likely not—solve substantive disagreements, it can nonetheless help to sustain the
legitimacy of political power in spite of such (persisting) disagreements.®

60 The metaphor of the “space of reasons” is elaborated in Joshua Cohen, “Establishment,
Exclusion, and Democracy’s Public Reason,” in Reasons and Recognition: Essays in the
Philosophy of T. M. Scanlon, ed. R. Jay Wallace, Rahul Kumar, and Samuel Freeman
(Oxford and New York: Oxford University Press, 2011), 256.

61 The value of sustaining a democratic political community that underwrites the republican
conception of freedom from religion might be challenged for exerting pressure toward
exclusion and segregation. The suspicion is that it might influence the religiously-
motivated citizen to opt out of democratic politics whenever her best (or sole) argument
is grounded in the ultimate religious reason. Addressing this challenge carefully is beyond
the scope of the present argument. Instead, | shall seek to sketch an outline of my response,
which comes in three different counts. First, the argument of segregation is speculative,
since it draws on a causal claim that the devotee in question will prefer to opt out of
politics, as opposed to reconstruct her argument in ways that can engage her fellow citizens
(rather than merely the divine) and thus so pass the bar of freedom from religion. For
more on the “empirical questions” that surround the debate over the desirability of public
reason, see Eduardo M. Pefalver, “Is Public Reason Counterproductive?,” West Virginia
Law Review 110 (2007): 515, 532. Second, the proposed account of freedom from religion
is not at all hostile to integration and toleration. To the contrary, it seeks to establish the
basic threshold below which integration becomes superficial. On my account, an ideal of
creating integration through political participation requires that participants could engage
one another by exchanging reasons, and thus opening themselves up to each other's point
of view. This is precisely the point of the principle of freedom from religion developed in
these pages. Third, a more comprehensive assessment of the integrationist/segregationist
consequences of freedom from religion must take into consideration the offsetting effects
of freedom from religion’s non-identical twin, namely, the principle of freedom of religion.
I expound a bit more on the latter principle in the conclusion.
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5. Conclusion

The argument developed in these pages emphasizes that the principle of
freedom from religion protects citizens from being governed by public laws
that are grounded in purely religious beliefs. In a previous article | have argued
that freedom of religion is best explained by reference to a republican ideal of
political legitimation.®? In the present paper, | have sought to show that freedom
from religion, too, reflects concerns for upholding the same ideal in the face
of the familiar practice of grounding political arguments in ultimate religious
reasons.

It makes sense, therefore, to take a brief look at the manner in which the
two freedoms (of and from religion) may hang together under the unifying theme
of political legitimation. Begin with freedom from religion. In my account, this
freedom excludes arguments grounded in an ultimate religious reason. It seeks
to curb political initiatives to compel conformity to, though not necessarily
compliance with, religious dictates (such as the one underlying certain Sunday
closing laws). In other words, freedom from religion insures against the illegitimate
practice of state imposition of religious orthodoxy within the public sphere.
Freedom of religion, on the other hand, seeks to compensate for the exclusionary
effects brought about by the principle of freedom from religion. It grants religious
adherents, and religious adherents only, exemptions from otherwise acceptable
laws of general application that are, nonetheless, particularly burdensome for
these adherents.®® Indeed, to the extent that they are restricted by the principle
of freedom from religion from advancing their religious beliefs through the
democratic process, these adherents are entitled, on account of the principle of
freedom of religion, to some measure of exemption from the adverse implications
of this process’s outcome on their exercise of religion.

This way of linking freedom from and of religion has the important advantage
of accounting for what may seem to be the greatest challenge of explaining the
otherwise mysterious treatment of religion by many democratic states. Religion
is usually singled out for two opposing effects. The principle of freedom of
religion does the singling out by providing religious adherents with an especially
favorable treatment; whereas, freedom from religion singles out religion in ways

62 Dorfman, “Freedom of Religion” (above n. 9).

63 This account of freedom of religion addresses the skepticism voiced by lawyers and
philosophers concerning the moral permissibility of signaling out religion for the purpose
of protecting the free exercise of this form of belief, as opposed to all other such forms,
especially the non-religion ones. See, e.g., the skepticism raised in Arneson, “Political
Liberalism” (above n. 59), 113-140.
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that especially burden the religious adherents.® As | have sought to show in these
pages, the key to explaining this seemingly schizophrenic approach to religion

is the connection between certain religious reasons and the ideal of democratic
legitimation.

64 These opposing tendencies are most famously exemplified by the (religious-favoring)

Free Exercise Clause and the (religious-disfavoring) Establishment Clause of the U.S.
Constitution’s First Amendment.
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Reva Siegel and the Role of Religion
in Constructing the Meaning of
“Human Dignity”

Christopher McCrudden

1. Introduction

There is a well-recognized role that organized religions played in the post-Second
World War development of international and transnational human rights protections.
One of the problematic aspects of this protection is the extent to which there appears
to be a disagreement over the basic question of what underpins these human rights.
Increasingly, “human dignity” has been drawn on to fulfill this role. “Human dignity”
is a concept with strong resonances in political, philosophical, legal, and theological
understandings of human rights.! But what, if any, is the religious understanding
of “human dignity” and what role, if any, does it play in the development of legal
interpretation of human rights? As importantly, what role should it play?

The “religious understanding” of dignity is, of course, a topic of considerable
complexity and is the subject of extensive scholarship.? In this paper, | consider only
understandings of dignity that are currently under discussion in Roman Catholic
(hereafter “Catholic™) circles, not least because Catholic discussions of dignity
are often seen as influential in public policy and legal interpretation, directly and
indirectly. Even after having narrowed the scope of my project in that way, the topic
is still beyond the scope of a single (relatively short) paper. | shall focus, therefore,
on one relatively neglected issue in legal scholarship: how scholars go about the task
of identifying what a particular religion’s understanding of human dignity involves.

To illustrate the methodological problems that such an enterprise raises, | shall
take one attempt by a scholar writing in the field of secular legal scholarship to
describe Catholic understandings of dignity in the context of abortion and same-
sex marriage. The discussion is that of Reva Siegel, an academic lawyer at Yale

1 | have attempted to sketch the variety of interpretations of the concept in Christopher
McCrudden, “Human Dignity and Judicial Interpretations of Human Rights,” European
Journal of International Law 19/4 (2008): 655.

2 Asastarting point, see the various chapters in David Kretzmer and Eckart Klein, eds., The
Concept of Dignity in Human Rights Discourse (New York: Kluwer Law International,
2002), 55-111 on different religious understandings of dignity.
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University; her recent analysis of differing understandings of dignity illustrates
some of the issues that arise when the secular scholarly community addresses
religious understandings of dignity.

2. Context

This example of secular scholarship needs to be set in context. Siegel’s work
shares with other recent histories of human rights in general, and of particular
human rights, an understanding that social movements should be recognized as
major actors in this history, rather than mere bit players. Her legal work can be
seen as part of this recent rethinking of human rights history. Like Samuel Moyn
and other recent historians of human rights,® Siegel’s work examines the role of
social movements in the development of human rights thinking. In contrast to
other historians, though, Siegel documents the development of a particular human
right, the right to equality—particularly in the United States—rather than the
development of human rights collectively.

The second academic development that frames this scholarship is comparative
politics and comparative law. In the article that | focus on in this paper, an article
in the International Journal of Constitutional Law,* Siegel joins a growing body
of human rights scholars who take a comparative approach in examining the
development of specific human rights or of human rights in general. Indeed, the
journal in which her article appears is one of the more prominent examples of
where such literature is published. This literature examines the development of
human rights comparatively and transnationally, emphasizing the flow of ideas
across borders, and considers how this flow has contributed to the evolution
of human rights legal doctrine and to the activities of political movements that
address human rights.

3. Internal and External Approaches to the
Study of Religion

Although I shall be critical of aspects of Siegel’s discussion, | emphasize that | am
sympathetic to several elements of her enterprise. First, she is undoubtedly correct
in identifying the concept of “dignity” as central to Catholic social thought. It

3 See Samuel Moyn, The Last Utopia: Human Rights in History (Cambridge, MA: Harvard
University Press, 2011).

4 Reva B. Siegel, “Dignity and Sexuality: Claims on Dignity in Transnational Debates over
Abortion and Same-Sex Marriage,” International Journal of Constitutional Law 10/2
(2012): 355-379.
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is noteworthy that the magisterium of the Catholic Church adopted “human
dignity” as the rallying cry for the social teaching it developed at the end of the
nineteenth century. The threat that it viewed socialism to pose, particularly with
the development of Communism by Marx, and the fear of radical redistribution,
class war, and totalitarianism, contributed to the adoption of dignity as central to
an all-encompassing Catholic social doctrine. This began with the Pope Leo XII1’s
encyclical Rerum Novarum at the end of the nineteenth century, and developed
further in 1931 by Pius XI, and John XXIII in the nineteen-sixties. In all these
cases, however, the other enemy was seen as radical individualism, in particular
an individualism that was seen as supporting unbridled capitalism. Since then,
“dignity” has become central to Catholic social and moral teaching and Catholic
moral teaching more broadly and plays a central role in the magisterium in areas
as diverse as abortion, marriage, socio-economic rights, gender equality, and
torture. In this use of dignity terminology, Catholic teaching shares a rhetorical
space with human rights discourse, which also uses the concept of dignity as an
important underpinning to its articulation of why human rights are important. In
Catholic social teaching, it would seem there is an emphasis on the continuity of
dignity as providing a bridge between different generations as they struggle to
articulate a basis for human rights.

I also agree with the view that identifying the role of the Catholic Church in
the history of human rights is an appropriate and important academic enterprise.
I also concur with her implicit assumption that views the Church as an influential
and controversial international and transnational social movement. The role of
the Church in the development of human rights has too often been either ignored,
or viewed too uncritically in the past. | do not, therefore, share the opposing
view, often implied rather than articulated that only members of the Catholic
Church—that is, those that believe in its teachings—are in a position to engage in
a scholarly examination of the Church’s role. The problems with “church history,”
written from the perspective of the believer, have been frequently identified and
need not be repeated here, and accounts from outside the Church are an important
antidote. In particular, these perspectives rightly emphasize that the evolution and
presentation of religious discourse about human rights shares many of the same
characteristics that we identify secular human rights discourse as possessing. In
both, the discourse emerges from power struggles; there is bargaining; there is
internal opposition; and the discourse may change over time. We should not, in
other words, regard religious discourses of human rights as immune from the
negotiation that secular discourse involves.

The methodological difficulties for secular scholars in engaging in a serious
study of the Church’s role are not trivial, however. Recent historiographical
debates, for example, have considered how best historians can analyze forms
of religion to which the historians themselves do not personally subscribe. One
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approach is to regard these religions simply from an external viewpoint, as the
outward manifestations of forces of which the believers themselves may not even
have been aware. So, for example, the approach that Keith Thomas famously
adopted in his analysis of religion in sixteenth-century England, drawing from
African cultural anthropology, considered religious practices from the point of
view of an external observer.®

Such external, or detached, views may often be appropriate. We might want to
look at the external behavior of those who are religious without necessarily taking
their understanding of what they are doing into account, just as some socio-legal
or law-and-economics scholarship considers the behavior of some legal actors
from a similarly external viewpoint. Observing the regularity of behavior of a
group of actors may be useful without looking at what is going on the minds of
those so acting.

It would be a mistake, however, to consider that such an external perspective
is the only way to study religious contributions to human rights discourse. More
recently, there has been a turn to consider the belief systems of religious believers,
and their significance, from their own (internal) perspective. This involves an
attempt to understand rather than simply to observe.® This internal perspective
is also the approach lawyers expect those writing about law to take about some
legal phenomena. Famously, H. L. A. Hart distinguished between external and
internal points of view.” A sophisticated approach to the study of legal doctrine
requires the scholar not just to adopt an external perspective, observing the law as
a cultural phenomenon involving certain practices, but also as a normative system
that requires understanding from an internal perspective. This is not to say that
an external perspective should be ignored when considering religious doctrine.
One should include the internal point of view, but one should not be stuck to it to
the exclusion of all else. In particular, to capture the internal understanding of the
normative system does not require acceptance of these internal beliefs.

The reason for this is because there are two types of internal perspective
available. Neil MacCormick has distinguished between two components of the
internal point of view: “There is [the] ‘cognitively internal’ point of view, from
which conduct is appreciated and understood in terms of the standards which are
being used by the agent as guiding standards: that is sufficient for an understanding

5  Keith Thomas, Religion and the Decline of Magic (London: Weidenfeld and Nicholson,
1971).

6 Carlo Ginzburg, The Cheese and the Worms: The Cosmos of a Sixteenth-Century Miller,
trans. John Tedeschi and Anne C. Tedeschi (Baltimore: Johns Hopkins University Press,
1992).

7 H.L.A. Hart, Concept of Law (Oxford: Oxford University Press, 1961).
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of norms and the normative.” This should be contrasted with what MacCormick
terms “the “volitionally internal” point of view: the point of view of an agent,
who in some degree and for reasons which seem good to him has a volitional
commitment to observance of a given pattern of conduct as a standard for himself
or for other people or for both: his attitude includes, but is not included by, the
‘cognitively internal’ attitude.”®

Scholars writing about normative systems that make up particular religions
are faced with choices, therefore, about which is the appropriate methodology
to adopt in presenting religious systems. These choices mirror similar decisions
facing scholars writing about law. While solely external perspectives are sometimes
justified, when writing about legal doctrine, legal rules, and legal principles, we
generally expect scholars to adopt a cognitively internal viewpoint. We should, |
suggest, expect those studying particular religions to adopt a ‘cognitively internal’
point of view when considering religious doctrines, rules, and principles.

4. Siegel's Argument in Brief

With these thoughts in mind, we can turn to consider Siegel’s argument. She
considers the current use of dignity terminology by the Catholic Church in such
areas of doctrine as abortion and same-sex marriage. Siegel distinguishes between
three conceptions of dignity: “dignity as autonomy,” “dignity as equality,” and
“dignity as life.” She views these different conceptions of dignity as playing an
important role in debates about the proper role of the state and law in regulating
abortion and same-sex marriage. She regards the Catholic position as encapsulating
the conception of “dignity as life” in contrast with the use of dignity by “human
rights organizations™ that draws on conceptions of “dignity as autonomy” and
“dignity as equality.” “Human rights organizations, on the one hand, and the
Catholic Church . . . , on the other,” she writes, “act from conflicting pictures
of human flourishing.”® As these and the later quotations indicate, Siegel is not
simply identifying what Catholic authorities in, e.g., the United States, say about
these issues, but what “Catholic doctrine”! as such requires.

Siegel’s discussion is part of her wider interest in examining the use of the
discourse of dignity in the transnational context in these areas. The Catholic
Church’s use of dignity in these contexts is intended by Siegel, | understand, not

8 Neil MacCormack, Legal Reasoning and Legal Theory (Oxford: Clarendon Press, 1978),
292.

9  Siegel, “Dignity and Sexuality” (above n. 4), 378.

10 Ibid., 379.

11 Ibid., 371, 375.
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only to provide an example of how religious organizations use dignity language
to argue for restrictions on abortion and against same-sex civil marriage, and what
the connection is between the use of dignity in these contexts, but also to provide
an example of how “religious organizations . . . deploy dignity in regular and
intelligible ways.”*? This, in part, is intended to qualify an earlier article of mine
that examined the use of dignity in judicial interpretation.®® That paper emphasized
the radically diverse and relatively unpredictable ways in which dignity was used
in that context.

There are two other points that Siegel makes in the course of her rich and
interesting article that are of particular interest for the purposes of this paper.
First, she argues that it is important to distinguish “certain religious claims about
dignity [by which I understand Siegel to include the *Catholic’ understanding
of dignity]” from “secular claims about dignity.”** Second, she argues that “the
Catholic”*® approach to same-sex marriage and abortion derives from premises
regarding “women’s roles” and “sexual expression,” both of which she describes as
“conservative” and “illiberal.”*¢ In “the Catholic Church’s”'” view of dignity as life,
“women have a special gender-differentiated role in the family, with implications
for the Catholic understanding of dignity as autonomy and dignity as equality.”®
Men and women are seen as formally equal but different, complementing each
other in their differences. This gender “complementarity”?® affects not only the
role of women, but also the Church’s approach to same-sex marriage, which it is
opposed to because true “marriage” depends on this “complementarity.”

5. Problems in Siegel’s Account

This brief account of Siegel’s article cannot do justice to the many dimensions
of her argument and readers are recommended to read the original. In this essay,
I want to use Siegel’s essay as a jumping-off point for a discussion about how
to talk and write about religious institutions” and religious persons’ engagement
in politics, but I shall focus only on her approach to Catholic institutions” and
individuals’ use of dignity. Siegel does not claim, by the way, that all Catholics
hold these views, or that all Catholics are conservative. She emphasizes that

12 Ibid., 356.

13 See above, n. 1.
14 1bid., 371.

15 Ibid., 372.

16 Ibid., 371.

17 Ibid.

18 Ibhid., 372.

19 Ibid., 376.
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advocates of other religious organizations also hold these views. Indeed, Siegel’s
primary concern, | understand, is to show how a coalition of those speaking from
a religious perspective (particularly in the United States) have come together
to espouse a “conservative” and “illiberal” social agenda through the use of
“dignity” language. That said, there are various aspects of her analysis of the
Catholic dimension of this coalition that seem to me to be problematic.

First, what exactly does Siegel mean by “Catholic”? As we have seen, Siegel
uses several different terms in the course of her article: she refers at various points
to “the Catholic Church,” “Catholic doctrine,” and the “Catholic understanding of
dignity.” She also uses the term “Catholic spokesperson.”?° In some places, Siegel
means simply that the person quoted is someone who is in communion with the
Catholic Church, as a practicing member of that Church. In the contexts in which
she quotes Robert George, for example, to whom | return subsequently, it is in his
role as an academic or public intellectual. He has, so far as [ am aware, no official
role in the Church beyond being a well-known American Catholic who seeks to
promote his moral and ethical views in the public domain, and who occasionally
advises members of the Catholic hierarchy.?> Sometimes, George claims to
promote specifically Catholic viewpoints; more often he seeks to articulate what
he would claim to be “natural law,” to which | also return subsequently. But in
what sense is he a “Catholic spokesperson,” as Siegel claims him to be?

Second, Siegel demonstrates a critical misunderstanding in her discussion of
how “Catholic doctrine” is to be identified. I assume that by “Catholic doctrine”
she means to refer to what is called the magisterium of the Church—that is, the
exercise by the Catholic hierarchy, particularly the Pope, of a formal teaching
role. In supporting various propositions about what “Catholic doctrine” requires,
apparently in this sense, she cites to a variety of different sources, including the
Catechism of the Catholic Church, several Papal encyclicals by Pope Paul VI and
Pope John Paul II, several papal homilies and addresses, a statement from the
Congregation for the Doctrine of the Faith, a pastoral letter from an American
Bishop, and an online blog by an individual Catholic. Citing all these sources
together to demonstrate “Catholic doctrine” risks underestimating the hierarchical
nature of Church authority, and the way in which the magisterium (the teaching
authority of the Church) is manifested.?? More importantly, it does not identify

20 Ibid., 376.

21 Inthe interests of transparency, | should add that | too have informally advised members of
the Catholic hierarchy, that I too have no official position or role, and that nothing written
here should in any way be thought to reflect the views of any other Catholic.

22 This is not a criticism, merely an indication of a difficulty. The magisterium of the Church
is a controversial and complex concept; see John Boyle, Church Teaching Authority:
Historical and Theological Studies (Notre Dame, IN: University of Notre Dame Press,
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that the gold standard of the Catholic magisterium is the teaching of the popes
and bishops when they are speaking infallibly, and Siegel makes no mention
of which if any of these pronouncements are intended to be infallible, an issue
of considerable complexity. Perhaps most importantly, the magisterium should
be understood as a whole; Siegel identifies only some aspects of the relevant
teaching.

This is particularly apparent when she refers to the papal encyclical of Pope
Paul VI, Humanae Vitae, which sets out (infallible according to some, non-
infallible according to others)? papal teaching prohibiting the use of contraception
in marriage. This encyclical is part of the magisterium, but it is by no means
the only part. In particular, to ignore Gaudium et Spes, which is the Pastoral
Constitution on the Church in the Modern World, and one of the four Apostolic
Constitutions of the Church arising from the Second Vatican Council, is potentially
misleading. This is because some Catholic theologians have relied on Gaudium
et Spes as the basis for what Siegel would regard as a less conservative approach
to marriage, women, and homosexuality.* In short, Siegel’s cherry-picking of
which parts of the magisterium to quote gives a false picture of doctrinal certainty
that consistently privileges the more “conservative” (her term) aspects of that
teaching, and thus fails to recognize the full extent of doctrinal debate within the
Church.

Nor, when the Catholic doctrinal position is being identified is it appropriate
to focus only on the magisterium. There are, to put it in more traditionally legal
terms, three sources of Catholic doctrine in addition to the magisterium. These
include revelation, natural law, and human experience. This multiplicity of
sources means that, taken together, they can be interpreted in a variety of ways
that tell different stories about what that religion requires; this has important
implications for the type of analysis that Siegel undertakes. Perhaps of particular
significance, it means that these sources require sophisticated interpretation, and
an important source of such interpretation is the works of current theologians.

1995). The brief discussion in this paragraph is intended merely to indicate some of the
difficulties to a primarily non-Catholic audience.

23 For a selection of the extensive literature, see Ermenegildo Lio, O.F.M., Humanae Vitae
e Infallibilita: il Concilio, Paolo VI e Giovanni Paolo Il (Vatican City: Libreria Editrice
Vaticana, 1986); John Ford and Germain Grisez, “Contraception and the Infallibility
of the Ordinary Magisterium,” Theological Studies 39/2 (1978): 258-312; Francis
Sullivan, S.J., Magisterium: Teaching Authority in the Catholic Church (Dublin: Gill &
Macmillan, 1983).

24 See, for example, the controversial discussion by Todd A. Salzman and Michael G.
Lawler, The Sexual Person: Towards a Renewed Catholic Anthropology (Washington, DC:
Georgetown University Press, 2008).
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In deciding what the “Catholic understanding” of dignity consists of, Siegel
appears to ignore (at least as far as her citations reveal her thinking) the writings
of Catholic theologians on these matters. Here again, Catholic understandings
of the role of women and homosexuality, as reflected in the writing of Catholic
theologians, reflect a considerably greater plurality of viewpoints than she appears
to recognize; in particular, there are different understandings of the meaning and
implications of dignity. To imply otherwise is to impoverish a vibrant, and (most
importantly) an ongoing discussion within the Church.

Third, there is an added complexity in considering “the Catholic Church’s”
position on these issues. “The Church” is both a religious organization and
a secular organization recognized in international law in the form of the Holy
See. The Holy See acts very much like any other state, in so far as it concludes
bilateral agreements with other states (*concordats™), participates in international
organizations, and ratifies (some, though relatively few) international human
rights conventions.® A full examination of “the Church’s” position on abortion
and same sex marriage would involve considering the approach the Holy See has
taken in these contexts, and not confine attention to the magisterium, however
important that is in the context of the Church’s position qua religious organization.

Fourth, Siegel seems to have a particular, but unarticulated, view of what
constitutes a “religious” argument. Her discussion of the Congregation of the
Faith’s Considerations Regarding Proposals to Give Legal Recognition to Unions
between Homosexual Persons illustrates this. This, she says, “confirms that
marriage between persons of the same sex can never fulfill the procreative, society-
building ends of heterosexual marriage.”? She then quotes the document itself:
“Homosexual unions are totally lacking in the biological and anthropological
elements of marriage and family which would be the basis, on the level of reason,
for granting them legal recognition. Such unions are not able to contribute in a
proper way to the procreation and survival of the human race. The possibility of
using recently discovered methods of artificial reproduction, beyond involving a
grave lack of respect for human dignity, does nothing to alter this inadequacy.”?
Then comes the critical statement that contains the difficulty: “Although arguing
from religion,” Siegel writes, Considerations Regarding Proposals to Given Legal
Recognition to Unions Between Homosexual Persons “was not only addressed to

25 See further Christopher McCrudden, “Catholicism, Human Rights and the Public Sphere,”
International Journal of Public Theology 5 (2011): 331-351.

26 Siegel, “Dignity and Sexuality” (above n. 4), 376.

27 Congregation for the Doctrine of the Faith, Considerations Regarding Proposals to Give
Legal Recognition to Unions Between Homosexual Persons (2003), §83, 7, quoted in
Siegel, “Dignity and Sexuality” (above n. 4), 376.
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Catholics, other Christians or even just people of faith, it was addressed to all
people.””?®

The key words are “although arguing from religion.” In her article, Siegel
nowhere identifies what defines an argument as “religious.” In the context in
which she uses the term, it does not appear to be the case that she means simply
to include any argument espoused by a person who is a member of a particular
religion, a definition that would plainly be overbroad. What she appears to mean
by a religious argument is one whose premises can be accepted only by a believer
in a particular religious creed. The problem is that the Congregation, in the
passage quoted above, goes out of its way to argue that it is neither on the basis of
the magisterium of the Church (that is, on the basis of Church authority), nor on
the basis of scriptural exegesis (that is, on the basis of revelation) that it reaches
its conclusions, but on the basis of what it takes to be practical reasoning that can
and should appeal to those who do not recognize the Church’s teaching authority,
or the role of revelation. It is hard to read the quoted passage as doing anything
else, with the key terms being: “biological and anthropological,” “on the level
of reason,” and “procreation and survival of the human race.” That is to say, the
document relies on a particular anthropological understanding of the person to
ground its understanding of what human dignity requires. To put it another way, it
relies on a particular understanding of what is “natural”; it relies, in other words,
on “natural law.”

There is a large and complex literature on the meaning and implications
of “natural law.”?® For generations of law students, particularly in the Anglo-
American tradition, “natural law” evoked debates largely about the relationship
between law and morality, in particular the question of whether a law that
contravened morality was nevertheless still good law. The issues raised by natural
law are, however, much more complex and multi-faceted than that suggests. | do
not want to enter into a general discussion about the relationship between “natural
law” and “positive law” (although that issue is raised by the Congregation’s
statement, quoted by Siegel). What | want to emphasize at this point is only that
although “natural law” is one of the sources of the Catholic magisterium, that
does not make “natural law” “religious,” which is to confuse the idea of “natural
law” with the other beliefs of (some of) its adherents. In soccer parlance, she is
“playing the man,” rather than “playing the ball.” The criticism has been made,
understandably in some cases, that those espousing “natural law” may interpret it

28 Siegel, “Dignity and Sexuality” (above n. 4), 376.

29 See, for example, the chapters by John Finnis, “Natural Law: the Classical Tradition,”
and Brian Bix, “Natural Law: the Modern Tradition,” both in The Oxford Handbook of
Jurisprudence and Philosophy of Law, ed. Jules Coleman and Scott J. Shapiro (Oxford:
Oxford University Press, 2002), on 1 and 61, respectively.
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in such a way as simply to justify the then existing magisterium, rather than using
natural law as an independent basis for assessing and contributing to the evolution
of the magisterium; however, this is a misuse of “natural law.” Those who purport
to interpret “natural law” do so, they say consistently, on the basis of practical
reason, and those interpreting it and the conclusions they reach are therefore open
to being criticized on the basis of practical reason.

Siegel makes the point that the arguments are “religious” as if that is enough
in itself to justify bracketing them apart from other arguments of practical reason;
as such, she fails to engage with the merits of the conclusions drawn. Had she dug
deeper, she would have discovered that there is a heated debate occurring at this
time among Catholic scholars and intellectuals which has resulted in different
strands of “natural law” thinking emerging on the issues she considers, only one
of which is of the “conservative” brand that she identifies as characteristic of
“Catholic thought.” This makes the picture of what constitutes “Catholic thought”
much more complicated than she appears to realize.

6. Explaining the Gap between Catholic and
Secular Human Rights

The role of Pope John XXIII is critical in bridging between human rights
discourse and the magisterium, culminating in Pacemin Terris, the papal encyclical
that did more than any other single document to signal a rapprochement between
Catholic teaching and human rights developments at that time, subsequently
confirmed in Gaudium et Spes. Given this apparent rapprochement, what needs
to be explained is why there is such a widely shared view inside and outside
the Church that significant gaps have now opened up between the Catholic
magisterium and aspects of human rights thinking, in particular in those areas
which Siegel is anxious to explore: gender and sexual orientation.

It will be useful to start with a general proposition that is now so well accepted
as to be almost trite: stable democratic states that participate in the drafting of
human rights documents do so primarily pour encourager les autres, that is, they
expect that these norms will affect the behavior of others rather than themselves.
Another way of putting the same point is that human rights are often initially
seen in foreign offices and state departments as primarily for export, because
most stable democratic states consider their own internal human rights positions
to be relatively satisfactory; in need of tweaking, perhaps, but fundamentally in
compliance with human rights obligations. It is often only much later that these
states discover that human rights have a tendency to morph in such a way that
leaves such states exposed to criticism of their own compliance.

We can see much the same development occurring as regards the Catholic
Church. During the 1960s, there was a significant opening up to human rights
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thinking; however, | believe it would be fair to say that this was seen at the time
as primarily for export only. It would be fascinating to trawl the Vatican archives
to test this intuition, but |1 would guess that no systematic assessment was carried
out for the implications of the turn to human rights that Pope John XXII1 initiated,
and that the Second Vatican Council adopted so wholeheartedly. Why the Catholic
Churchwas willing to adopt human rights thinking is still the subject of considerable
historical investigation and interest, but in part it is likely that the human rights
agenda at the time was seen as having sufficient overlap with Church positions
on issues of justice, welfare, and the common good to be worthy of support; that
the Church’s decline as a secular power resulted in greater self-awareness of the
Church’s moral voice in the world, a voice that could be articulated in the language
of human rights; and that the development of Catholic understandings of freedom
of religion and conscience was partly articulated in human rights terms. It is
also probable that the influential involvement of Catholics in the drafting of the
Universal Declaration of Human Rights and the European Convention on Human
Rights in the late 1940s was seen as giving a seal of approval to the process.
This served to further underpin the presumption that human rights would have
little effect within the Church itself, not least because of the apparently strong
protection for religious freedom within these human rights documents.

This support for human rights soon came to be seen as an example of
the difficulty the Church faced in reacting to aspects of modernity. Bernard
Lonergan’s 1967 essay is a useful starting point.* In it, he contrasts two modes
of thinking about meaning, those characteristic of “classical” and “modern”
culture, with the former being ahistorical and essentialist, secure in having clear
and accepted meaning, while the latter is more historical and inductive. Catholic
moral theology, born in the former is now confronted with the latter world of
meaning. Lonergan anticipates a split in Catholic theology in which “a scattered
left” develops “captivated by now this, now that new development, exploring now
this and now that new possibility” in contrast with “a solid right that is determined
to live in a world that no longer exists.”s!

John Langan, S.J., although using the terms “revisionist” and “anti-revisionist”
has suggested a similar intuition.®> The main factors making for revisionism are:
the importance of historical conscientiousness; the general theological awareness
of the development of doctrine; a desire for a more culturally and psychologically

30 Bernard Lonergan, “Dimensions of Meaning,” in Collection: Papers by Bernard Lonergan,
S.J., ed. Frederick E. Crowe (New York: Herder and Herder, 1967), 252. | am grateful to
James Hanvey, S.J., for drawing this to my attention.

31 |Ibid., 245.

32 Personal communication on file with the author.
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sensitive pastoral practice; and the social distance between ecclesial authority and
the profession of theology. The main factors making for anti-revisionism are: an
essentialist, legalistic, and biologistic conception of natural law as developed in
neo-scholasticism, with a strong emphasis on its immutability and universality;
the assertion of papal authority in moral matters since the mid eighteenth century
(in the First Vatican Council), with a preoccupation on infallibility and the
irreversibility of Church teaching.

This discussion is relevant for the issues that Siegel discusses, as they put
into perspective two intellectual developments that took root in the late 1960s that
contributed to opening up the perceived gap between the human rights movement
and the Catholic Church in the areas that Siegel considers. We can begin with
developments within secular human rights and human dignity discourse itself,
particular within what Siegel describes as “dignity as equality.” With the increasing
emphasis on racial and gender equality from the 1960s onwards, morphing into
a more general concern to enable an individual’s identities to be valued and
protected, equality discourse took on a strongly individualistic, autonomy-based,
anti-essentialist, and constructivist quality.

There are, of course, several different meanings that may be intended by the
use of the term “essentialist.” I use it here to refer to the idea that “definitions
are descriptions of the essential properties of things, and that one can evaluate
attempts at definitions in terms of the falsity or truth of the descriptions given by
them.”3 “Essentialism” is now most used in the social sciences as a description of
a position that is regarded as out-dated, a term of criticism rather than approbation.
As Simon Blackburn explains, “Essentialism is used in feminist writing of the
view that females (or males) have an essential nature (e.g. nurturing and caring
versus being aggressive and selfish), as opposed to differing by a variety of
accidental or contingent features brought about by social forces.”* Often such
“essentialism” is seen as based on biological determinism. It is this understanding
that anti-essentialism seeks to challenge, preferring to view institutions and roles
as socially constructed and provisional. In particular, social identities are seen as
socially constructed and changeable. Human rights discourse, and to a significant
extent human rights law, has significantly (but by no means uniformly) adopted
an anti-essentialist understanding of “dignity as equality.”

33 S.v. “Essentialism,” in John Scott and Gordon Marshall, A Dictionary of Sociology
(Oxford: Oxford University Press, 2009); online at www.oxfordreference.com/views/
ENTRY.html? subview= Main&entry=t88.e745 (accessed April 10, 2012).

34 S.v. “Essentialism,”in Simon Blackburn, The Oxford Dictionary of Philosophy (Oxford
University Press, 2008); online at www.oxfordreference.com/views/ENTRY.html subview=
Main&entry=t98.e1139 (accessed April 10, 2012).

35 Tarig Modood, “Anti-Essentialism, Multiculturalism and the ‘Recognition’ of Religious
Groups,” The Journal of Political Philosophy 6 (1998): 378.
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A second major intellectual development took place in discussions of
“natural law.” From the early 1960s, there was a sustained attempt to rethink and
reformulate the foundations of “natural law” in a way that grew from and was
consistent with Thomist approaches. One of the most influential of these attempts
was what came to be called “new natural law” by its proponents and opponents.
“New natural law,” as articulated by a group around Germain Grisez, and including
John Finnis and Robert George, became in practice a controversial® alternative
to aspects of revisionist approaches within the Church. “New natural law” was
seen by some elements of the Church hierarchy, particularly in the United States,
as supportive of the traditional elements of some of the existing magisterium and
in turn to be supported and encouraged, particularly after the bitter controversy
that arose within the Church on the publication of Humanae Vitae. Even this short
introduction to “new natural law” is, however, overly simplistic as it is a complex
phenomenon and not one that can be easily pigeon-holed.

There are important differences between these revisionist and anti-revisionist
approaches, which will be considered in a moment; however, at least in one
respect they do not differ. Both are based on interpretations of “natural law”;
and those who adopt these approaches do not consider that either is narrowly
“religious,” as both appeal to reason and the natural order. The major difference,
for the purposes of this discussion, is in their anthropological understanding. One
key issue, as Siegel rightly identifies, is the issue of sexual “complementarity.”
What she misses, though, is the debate within the Church as to the appropriate
understanding of this “complementarity,” and the extent to which dignity language
is used on both sides of the internal debate. The result is a sharp dispute, within the
Church, over what is required to ensure human flourishing.

Both approaches appeal to human dignity,* but there is sharp disagreement as
to what human dignity requires. Sometimes, a revisionist understanding of dignity
is evident, particularly in the social teaching of the magisterium; sometimes an
anti-revisionist approach to dignity, more compatible with new natural law, is
evident, particularly in some of the teaching of the magisterium in areas touching
on gender and sexual orientation. The narrative of dignity in Catholic thought, for

36 See, e.g., Nicholas C. Bamforth and David A. J. Richards, Patriarchal Religion, Sexuality,
and Gender: A Critique of New Natural Law (Cambridge: Cambridge University Press,
2008).

37 Different authors within “new natural law” place somewhat different emphases on the
importance and centrality of “dignity” to their enterprise. John Finnis, for example, treats
it very briefly, for example in Aquinas: Moral, Political and Legal Theory (Oxford: Oxford
University Press, 1998), 176-180, whereas Patrick Lee and Robert George has given the
concept much more extensive treatment and importance, see, for example, “The Nature
and Basis of Human Dignity,” Ratio Juris 21 (2008): 173.
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this reason, is not consistent with Siegel’s thesis that the Catholic Church’s use of
dignity provides an example of how “religious organizations . . . deploy dignity
in regular and intelligible ways,” contrary to the argument in my earlier work.
My understanding of the use of dignity within Catholic discourse (understood
broadly) is consistent with my earlier assessment—that the use of human dignity is
confused, uncertain, and evolving, rather than Siegel’s revisionist assessment that
its use by “the Church” is regular and intelligible. Only by substantially ignoring
the debate within the Church could Siegel’s assessment be seen as credible.

7. Conclusion: Why Does It Matter?

Why should any secular scholar be concerned about these apparently internal
debates within Catholic circles? Is there any reason why we should be concerned
that the “cognitively internal” viewpoint is so absent from Siegel’s argument?
One response is simply at the level of scholarship: correctly identifying what
constitutes the “Catholic conception” of human dignity helps present accurately
the past intellectual history of human rights. But there is more at stake, however
important that may be. The importance of the issue has much more to do with the
present and future legitimacy of Catholic contributions to public debate, and the
place of Catholics in the human rights movement.

Nigel Biggar has captured the point in his general discussion on the place of
religious voices in public discourse. For Biggar, there is a “very deeply rooted”
view that “religious discourse [in the public sphere] is uniquely menacing because
it is uniquely characterized by dogmatic certainty and authoritarian appeal, and
is therefore ‘unreasonable’ in the sense of being incapable of the discursive give-
and-take requisite to secular peace.”® My fear is that, whether intentionally or
not, Siegel’s argument is likely to encourage such thinking. | have suggested that
whatever may be said about other religions, the current Catholic understandings
of human dignity are not characterized by “dogmatic certainty” and that any
“authoritarian appeal” that aspects of the magisterium may hold is itself an issue
that currently occupies much time within internal Catholic debates. In these
discussions, experience is brought to bear, the multiplicity of sources is seen to
require rational negotiation, and the rules of logic and evidence are authoritative.
“The fact that religious arguments are informed by certain authorities does not
mean,” as Biggar puts it, “that these proponents are incapable of deliberating,

38 Nigel Biggar, “Conclusion,” in Religious Voices in Public Places, ed. Nigel Biggar and
Linda Hogan (Oxford: Oxford University Press, 2009), 319-320.
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reasonably and critically, with those who differ from them.”*® Something similar,
of course, occurs in legal argumentation.

Overestimating the internal coherence and stability of a religious (in this case,
Catholic) conception of dignity may have another purpose: it creates a wedge
between the “religious” and the “human rights” perspectives, driving them apart.
If the “conservative and illiberal” are seen, as | believe Siegel presents them, as
the more authentic expression of Catholic doctrinal orthodoxy, the easier it is to
present other Catholic voices (such as those within human rights communities)
as, in some sense, dissident or inauthentic. The “true” religious voice is thus
increasingly seen as outside, and apart from, the human rights movement.

This is not just quibbling. There is an intense discussion currently occurring
within the community of Catholic theologians and within communities of
Catholics more generally about human rights, the role of women, and gay rights,
with a wide variety of different viewpoints being expressed and debated. That
is unsurprising and, as we have seen, Siegel acknowledges that associations
of Catholics have identified on both sides of the same-sex marriage debate.
Whomever secular public intellectuals identify as “Catholic spokespersons,” for
example, is likely to privilege one side of that (unresolved) internal debate. It is
rather like an anthropologist examining a particular culture and singling out one
group of the participants in that culture as “the” representative of that culture. We
would not regard that as good anthropology when done among Amazonian tribes;
why is it any more acceptable when writing about American Catholics? The effect
is also to delegitimize the human rights movement in the eyes of those with a
religious viewpoint, strengthening the idea that they have to choose between two
sets of beliefs that are essentially incompatible.

This sharpening of the battle lines between “religious” and “human rights”
perspectives has another effect: not only does it overly simplify the “religious”
perspectives, it also falsely implies the coherence of the human rights movement
itself.® It is simply unconvincing to argue that non-religiously grounded human
rights discourse, in particular the discourse of equality and autonomy, is as coherent
or univocal as Siegel appears to suggest. Whether intentionally or not, the overly
monolithic characterization of the Catholic position has the effect of obscuring
the pluralistic and essentially contested nature of human rights discourse itself.
Elements of what Siegel characterizes as specifically “religious,” such as the idea
of the “complementarity” of men and women, has strong echoes in parts of secular
“difference feminism,” and in equality-based politics such as the French parité
movement, regarded by some as a paradigm example of progressive thought.

39 Ibid., 321.
40 | am grateful to Paolo Carozza for this point.
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The purpose in pointing to these problems is not to poke holes in the work
of a prominent and respected scholar simply for the sake of it, but to use this as
the opportunity to reflect more broadly on the difficulty that future scholars face
when they write about the role of the Catholic Church in human rights debates,
particularly in the use of dignity discourse. Whether one supports that role or
one profoundly disagrees with it, human rights scholarship needs to address its
role in ways that accurately capture its complexity and uncertainty. | have argued
that the discussion of “Catholic” understandings of dignity illustrates the need for
considerably enhanced inter-disciplinary work between theology, law and history,
one which incorporates a cognitively internal point of view, if a productive
understanding and critique of the role of Catholic thinking on dignity in human
rights discourse is to be integrated into these disciplines.
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The Glory of God and Human Dignity
Between Dialogue and Dialectics

ltzhak Brand

1. Introduction

The encounter between religion and human rights is heavily charged and replete
with contradictions. On the one hand, religion affords major support for human
rights. What is more, religious literature exalts human beings’ right to dignity
and freedom. In fact, the various charters of human rights are based on religious
texts and terminology.* On the other hand, religion is one of the most conspicuous
barriers to human rights. Clerics are frequently the leading opponents of various
measures that would establish or expand constitutional rights.>2

The relations of dialogue and dialectic between religion and human rights find
strong expression in the right to respect or dignity. The Jewish religion institutes
and exalts human beings’ right to dignity. The various categories of religious
literature, from the Bible through the later rabbinic writings, pay tribute to human
dignity. Even the secular discourse about the human right to dignity frequently
refers to man as created in the image of God.® On the other hand, halakha places

2

*  The Hebrew word kavod has a very broad semantic field that includes “honor,” “respect,
“majesty,” “dignity,” and “glory.” Here the term has been rendered into the English word
that best reflects the context in which it is used. This article was translated by Lenn Sch-
ramm and Shoshan Levy.

1  See, for example, Robert J. Nelson, “Human Rights in Creation and Redemption: A Prot-
estant View,” in Human Rights in Religious Traditions, ed. A. Swidler (New York: Pilgrim
Press, 1982), 2, 10. On Islam, see Abdullah al-Ahsan, “Law, Religion and Human Dig-
nity in the Muslim World Today: An Examination of OIC’s Cairo Declaration of Human
Rights,” Journal of Law and Religion 24 (2008-2009): 569.

2 J. Waardenburg, “Human Rights, Human Dignity and Islam,” Temenos 27 (1991): 151-182.
For the Christian world, see ibid., text at nn. 10-12 and notes. With regard to the Muslim
world, see ibid., text at n. 36 and the note itself.

3 See below, n. 6.
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limits on human dignity and frequently assigns precedence to respect for God and
His precepts when they come into conflict with human dignity.

In the present article, we will attempt to sketch a legal and halakhic picture
of the balance of forces between human dignity and religion. We will begin by
describing the source of the theological and halakhic power of human dignity: the
conception of human beings as made in the image of God (imago Dei). Next we
will consider the theological and halakhic antipode, which gives precedence to
respect for God over human dignity. After that we will provide examples of the
tension between the two poles by studying a passage from the Babylonian Talmud
that expounds the halakhic principle, “Great is human dignity, in that it overrides a
negative precept in the Torah.” Finally, we will propose a thematic analysis of the
polarity. This analysis may clarify the nature of the possible systems of relations
between religion and human dignity in general and human rights in particular.

2. Human Dignity and the Image of God

The right to dignity is one of the most prominent of human rights. Some have
seen it as the cornerstone of every human right (in law),* or, alternatively, of all
the precepts that govern relations among human beings (in halakha).> A human
being’s right to respect is supported by various rationales and diverse values;®
one of the most prevalent is that man is created in the image of God. It is true
that this argument is widespread in the secular discourse about human rights; it is
also obvious that, in such a discourse, the right to human dignity is not associated
with any religious obligation to show respect for God.” Nevertheless, all allow

4 Alan Gewirth, “Human Dignity as the Basis of Rights,” in The Constitution on Rights, ed.
Michael Meyer (Ithaca: Cornell University Press, 1992), 10-28; Human Rights and Civil
Liberties in Israel, eds. Ruth Gavison and Hagai Shenedor (Tel Aviv: The Association for
Civil Rights in Israel, 1992), [Hebrew]: “The principle of human dignity is effectively the
basis for every humanistic tradition or any belief in human rights. . . . The idea in this entire
tradition is that human beings as individuals possess dignity . . . and this is the fundamental
source for every theory of human rights.”

5 See Rabbi Josef B. Soloveitchik, Memorial Days (Jerusalem: Eliner’s Library, 1989), 9
[Hebrew]: “The principle of human dignity is the ideal axis of many halakhot. . . . It is even
possible that all of the precepts between man and his fellow are based on the principle of
human dignity.”

6  Yehoshua Arieli, “On the Necessary and Sufficient Conditions for the Emergence of the
Doctrine of the Dignity of Man and His Rights,” in The Concept of Human Dignity in
Human Rights Discourse, ed. David Kretzmer and Eckart Klein (London and New York:
Martinus Nijhoff Publishers, 2002), 1-17.

7  See Yaakov [Gerald] Blidstein, “Kevod ha-beriyot and Human Dignity” in Questioning
Dignity, On Human Dignity as a Supreme Moral Value in Modern Society, ed. Yossi David
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that this assertion is essentially of religious origin. Human beings’ right to dignity
stems from the fact that they have been created in the image and likeness of God;
consequently the fundamental religious obligation to respect God is transferred
to human beings who bear His likeness.® This idea is alluded to in the Bible and
stated explicitly in the talmudic literature.

2.1. Biblical References

Although this concept is not mentioned explicitly in the Bible, two biblical
passages allude to it:

A. Psalm 8 praises human beings as the quintessence of creation. In light of their
virtues, human beings merit attention by God and have dominion over all
other creatures: “What is man that Thou art mindful of him, and the son of
man that Thou dost care for him? Yet Thou hast made him little less than God,
and dost crown him with glory and honor. Thou hast given him dominion over
the works of Thy hands; Thou hast put all things under his feet” (Ps. 8:5-7
[4-6]).

Man’s lofty status as the ruler of all creatures is also found in the account
of Creation:

Then God said, “Let us make man in our image, after our likeness;
and let them have dominion over the fish of the sea, and over the
birds of the air, and over the cattle, and over all the earth, and over
every creeping thing that creeps upon the earth.” So God created man
in His own image, in the image of God He created him; male and

(Jerusalem: The Israel Democracy Institute and Magnes, 2006), 99, 127 n. 1 [Hebrew];
Justice Mishael Cheshin, Civil Judgments 7325/95, Yedioth Ahronoth v. N. Krauss, P.D.
52(3), 2, p. 75: “The observant and believers are required to derive human dignity from the
dignity of God,; in this way they exalt human dignity to the utmost. And what can be said
by those who are not observant and do not believe? They will say, why should we have to
depend on God to recognize human dignity as a supreme value? Is not the value of human
beings, qua human beings, sufficient to require us to defend their honor? For that is his
dignity and man’s dignity is his humanness” [Hebrew]; Arieli, “On the Necessary and Suf-
ficient Condition” (above n. 6), 10-12.

8  See Yair Lorberbaum, “Blood and the Image of God: On the Sanctity of Life in Biblical and
Early Rabbinic Law, Myth, and Ritual,” in Kretzmer and Klein, The Concept (above n. 6), 56.

9  According to the interpretation proposed here, following the plain meaning, the subject
of the Psalm is “man” and “the son of man,” referring to all human beings in general. See
Abraham Ibn Ezra’s commentary ad loc. The talmudic sages demurred at this interpretation
and attributed the high praise to the elite of the human species, with Moses at their head.
See Avot de-rabbi Nathan, Recension A, ch. 2; Tanhuma on Leviticus (ed. Buber), 3-4.
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female He created them. And God blessed them, and God said to
them, “Be fruitful and multiply, and fill the earth and subdue it; and
have dominion over the fish of the sea and over the birds of the air and
over every living thing that moves upon the earth.” (Gen. 1:26-28)

Itis the creation of humans in God’s image and likeness that makes it possible
for them to rule over all the animals. The “image of God” found in the account
of Creation is thus parallel to “Thou . . . dost crown him with glory and honor”
in the Psalm. The glorification of human dignity is thus bound up with man’s
creation in the image of God.%°

The corpse of a criminal who was hanged for his misdeeds must not be left
overnight on the gallows: “And if a man has committed a crime punishable
by death and he is put to death, and you hang him on a tree, his body shall
not remain all night upon the tree, but you shall bury him the same day, for
a hanged man is accursed by God [or: is a Divine curse; or: is an affront to
God,]; you shall not defile your land which the Lord your God gives you for
an inheritance” (Deut. 21:22-23).

There are several ways to explain the ban on leaving a corpse hanging overnight:*
one is that God has cursed the hanged man.*? Some propose that the Divine

10

11
12

Nahmanides on Genesis 1:26: “The meaning of tzelem is as the word to’ar (appearance),
... that is, the appearance of their countenance. . . . Thus man is similar both to the lower
and higher beings in appearance and honor, as it is written, And thou has crowned him with
glory and honor (trans. Chavel, 53); Abravanel on Gen. 1:14: “Loftiness and honor as well
as lowliness and degradation relate to the soul. And because man was created in the image
of God and in His likeness, and his soul is of a spiritual nature, man is not truly low or
contemptible, inasmuch as he has a precious heavenly soul.”

Another expression of the link between man’s creation in the image of God and his glory
is found in Deut. Rabbah 11:3 (ed. Vilna): “Adam said to Moses: ‘I am greater than you
because | was created in the image of God.” Whence this? As it is said, ‘And God created
man in His own image’ (Gen. 1:27). Moses replied to him: ‘I am far superior to you, for
the honor which was given to you has been taken away from you, as it is said, ‘But man
[Hebrew Adam] does not abide in his honor’ (Ps. 49:13); but as for me, the radiant coun-
tenance which God gave me still remains with me.” Whence? As it is said, ‘His eyes were
not dim, nor his vigor abated” (Deut. 34:7).” See also Zohar Num. 159:1: “In this [world]
there is separation; this [third] world is the abode of the celestial angels, whereas the Holy
One, blessed be He, is both there and not there. . . . And is not seen, so that all ask, ‘Where
is the place of His glory?’ He is not always found in this world. The same is true of [man,
as itis said,] ‘For God made man in His own image.’ (Gen. 9:6).”

See Yair Lorberbaum, Image of God (Tel Aviv: Schocken 2004), 252 and n. 326 [Hebrew].
Ibid., near nn. 327-328.
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curse rests on the hanged man because of his deeds and the condition of his
corpse;*® others hold that death by hanging is more accursed and degrading
than other forms of capital punishment.** Another reading is that the hanged
man, or those who come after him, curse God. Some say that the criminal was
condemned to death for having cursed God.* Still others assert that passersby
who encounter the corpse of the hanged man protest his execution and curse the
judges (or God) who condemned him to death.® In the tannaitic literature we
find another explanation: God is cursed, as it were, by the fact that the hanged
man bears His likeness: “Rabbi Meir used to say: “What are we to learn from
‘a hanged man is an affront to God?’ It is akin to two identical twins, one who
reigned over the entire world and the other who became a brigand. Eventually the
one who became a brigand was captured and crucified, and all passersby said, ‘It
seems as if the king has been crucified.” That is why it is written, ‘for a hanged
man is an affront to God.””*

According to Rabbi Meir, the human likeness is the likeness of God, as if man
and God were twins. Consequently, the man’s disgrace is God’s disgrace; and
when a human being is cursed, God is cursed along with him.*® From this disgrace
one can infer its contrary—respect: respect for human beings is respect for God,
because He made man in His image.

2.2. The Talmudic Literature

As noted, the link between human dignity and the image of God is not stated
explicitly in the Bible, but the tanna’im find it implied there. Whereas the previous
projection is anchored in the text (an affront to God) and explains it, the next
projection appears as an external conclusion derived from the biblical text.

The Bible bans climbing up to the altar on steps: “You shall not go up by steps
to my altar, that your nakedness be not exposed on it (‘alav®®)” (Ex. 20:23 [26]).

13 Abraham Ibn Ezra on Deut. 21:22: “And the plain meaning is that God is the subject and
that the curse of the hanged man will rest every place nearby.”

14 Nahmanides ad loc.; Lorberbaum, Image of God (above n. 11), 251, nn. 324 and 331.

15 See the references in Lorberbaum, ibid., 257-258; on suiting the punishment to the crime
(measure for measure) see ibid., 260-269.

16 Rashbam ad loc. and on Exod. 22:27.

17 T Sanhedrin 9:7 (ed. Zuckermandl, 429), MS Vienna.

18 Lorberbaum, Image of God (above n. 11), 286-292; ibid., 274 near nn. 412-414 (relating
to the Mishnah “and the Name of Heaven will be profaned™); ibid., 275-285; ibid., 285,
nn. 32-34 (the consistency of R. Meir’s approach).

19 Alternative rendering (on which the Mekhilta’s homily is based): “to him,” that is, one’s
fellow man rather than the altar.
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The school of Rabbi Ishmael interpreted this prohibition as a mandate to show
respect to the altar: “And it follows a fortiori: if in the case of stones that have no
knowledge, neither of evil nor of good, the Holy One blessed be He said not to
treat them disgracefully; for your fellow, who is in the likeness of the One Who
spoke and the world came into being, it follows logically that you must not treat
him disgracefully—that you shall not expose your nakedness to him.”?

The homilist takes it for granted that climbing steps is apt to expose the private
parts of the person climbing them and that nudity is an affront to the dignity of his
surroundings, even if they are only stones. A person who climbs up to the altar is
enjoined to show respect for the stones; a fortiori is he required to show respect
for his fellow men who bear the likeness of the Creator. Thus human dignity is
anchored in the concept of the Divine image.

The association of human dignity with the notion of man as the Divine image
also appears later, in the words of R. Tanhuma, an amora from Eretz Israel,
inspired by the school of Rabbi Akiva: “Ben Azzai said: ‘This is the book of the
descendants of Adam’ (Gen. 5:1)—is a great principle of the Torah. R. Akiva
said: ‘Thou shall love thy neighbor as thyself” (Lev. 19:18) is an even greater
principle. Hence you must not say, ‘Since | have been put to shame, let my
neighbor be put to shame.” R. Tanhuma said: If you do so, know whom you are
putting to shame, [for] ‘In the image of God He created him.” "2

The obligation to show respect for one’s fellow and the prohibition to disgrace
him have their roots in the idea that he is created in the image and likeness of God.
Someone who disgraces his fellow is, as it were, disgracing God, because “in the
image of God He created him.”

As we have seen so far, allusions in the Bible and explicit statements in the
talmudic literature define respect for human beings as a fundamental religious
duty. Human beings’ obligation to show respect for their fellows derives from
man’s respect for his creator. The idea of the Divine image at the very least likens
the created being to its creator; it may even conceive of the human image as
bearing the attributes of God or as an extension or presentification of God.?? The
linkage between human dignity, on the one hand, and the concept of the image
and likeness of God, on the other, allows religion to provide strong support to the
human right to dignity.

20 Mekhilta de-R. Ishmael 11 (ed. Horowitz-Rabin, 245). See Lorberbaum, Image of God
(above n. 11), 443-445.

21 Gen. Rabbah 24 (ed. Theodor-Albeck, 236-237). For a discussion, see Lorberbaum, Image
of God (above n. 11), 397-402; Nahum Rakover, Human Dignity in Jewish Law (Jerusa-
lem: The Library of Jewish Law 1998), 22—-24 [Hebrew].

22 Lorberbaum, Image of God (above n. 11), 90-91, 99-100.
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3. "No wisdom . .. can prevail against the Lord.”

The concept of the image and likeness of God enhances human beings and
increases their dignity vis-a-vis other human beings or themselves.? God and
His dignity are embodied in this image; consequently human beings who stand
face to face with the image of another person are in practice standing before God.
The hierarchy and relations of respect are clear in vertical situations, when one
man stands before the image of God. Nevertheless, there may also be horizontal
confrontations in which the copy confronts the original. This is the case when
human dignity comes into conflict with respect for God. On the surface, preference
must then be accorded to the original—that is, God—over the copy, the image of
God that is man.?

The Babylonian Talmud discusses such clashes in a passage that deals with
the well known halakhic principle: “Great is human dignity, in that it overrides
a negative precept in the Torah.” At first glance, this principle gives human
dignity primacy over a Divine injunction. Because the Talmud finds it difficult
to accept this conclusion, it puts the principle to the test. In the course of the
discussion that follows, various situations of a confrontation between human
dignity and biblical prohibitions are raised. The passage begins with an ancient
amoraic halakha (enunciated by the first or second generation of the Babylonian
amora’im): A person who is standing in the public street and discovers that he is
wearing a garment containing both wool and linen (the forbidden mixture known
as sha’atnez) is commanded to remove it then and there. Although nudity in
public is a harsh affront to his dignity, respect for Heaven takes precedence. As
the Talmud puts it there: “Wherever profanation of the Divine name is involved,
no respect is paid to a sage [or to one’s teacher].”

This formulation is the axis on which the entire passage turns. As we shall see
below, the Talmud quotes tannaitic sources that give precedence to human dignity
in such situations of confrontation; that is, which hold that a person should violate
Torah prohibitions in order to avoid humiliation. The Talmud rejects the ruling
by the tanna’im and challenges them: “Why should it? Let us apply the rule, ‘No
wisdom, nor understanding, nor counsel can prevail against the Lord.” ” What is
the essence of this challenge?

23 Human dignity includes self-respect. Hillel the Elder defined personal hygiene as a reli-
gious precept, because the human body is the image of God and respect for the body is
respect for God. See Avot de-rabbi Nathan, Recension B, ch. 30, p. 66; Lorberbaum, Image
of God (above n. 11), 306-311.

24 Similarly, see B Sanhedrin 85a: “Respect for Heaven takes precedence [over respect for
one’s father]”; B Qiddushin 33ab: “So that respect for [one’s teacher’s] does not exceed
respect for Heaven.”
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Its source can be traced to two verses in Proverbs: “No wisdom, nor
understanding, nor counsel can prevail against the Lord. The horse is readied
for the day of battle, but the victory belongs to the Lord” (Prov. 21:30-31). Here
we have a theological principle that demarcates the borders of human autonomy
and power as opposed to God’s sovereignty. Human beings may aspire with all
their might to achieve their goals and may employ all their skills to do so; in the
end, however, the results are not determined by their abilities, but by Heaven.
Similarly, although the warrior trains intensively for war, salvation comes from the
Lord.?® The Babylonian Talmud paraphrases the theological principle and derives
a halakhic rule from it, one that sets limits to the sages’ status and honor. The
Talmud juxtaposes the verse “No wisdom . . . can prevail against the Lord” with
the injunction, “Wherever a profanation of God’s name is involved no respect is
paid to a sage [or: to one’s teacher].” This teaching interprets the verse as follows:
in situations of confrontation between the dignity of the sages and the dignity of
Heaven, the dignity of Heaven is to be preferred. The broad theological principle
that relates to every human being is projected by the halakhic rule onto a limited
group of human beings—the sages. The power and dignity of the sages, too,
inasmuch as they are human beings, is limited in comparison to the sovereignty
and dignity of God.?® The Babylonian Talmud employs this principle in several
contexts.?” Here we will look at two of them:

25 Rashi on 1 Chron. 10:3; Malbim on Proverbs ad loc: “Although human beings have a
choice, and in personal matters human beings may succeed through their preparation and
diligence, nevertheless, in matters that are decreed by the Lord and determined by Provi-
dence, such as collective affairs that relate to an entire nation and state, then even though
human beings must do their part and make the natural preparations, just as, in the case of
warfare, which is a collective matter, they must prepare their weapons and horse and char-
iot; nevertheless it is God’s counsel that will prevail and human efforts are of no avail.”

26 This is how various commentators interpreted Proverbs 21:30. See Rashi and R. Elijah
the Gaon of Vilna. Saadia Gaon proposed something similar (comm. on Proverbs ad loc.,
ed. Qafah [Jerusalem: The Committee of Publishing Sa‘adia Writings, 1976]): “We are
not entitled to provide the sages with special rights except when they obey the Lord.” So
too, Judah Halevi in the Kuzari (3:23): “The calculation of proportions that give the hu-
man form belongs exclusively to the Creator. In the same manner, the determination of the
living people worthy to form the seat of the Divine Influence is God’s alone. This calcu-
lating and weighing must be learnt from Him, but we should not reason about His word,
as it is written: ‘No wisdom nor understanding nor counsel can prevail against the Lord’
(Prov. 21:30).” (English: The Kuzari: An Argument for the Faith of Israel, trans. Hartwig
Hirschfeld [New York: Schocken, 1964], 163—164 [modified]).

27 The source of the rule seems to be a homily by the amora Samuel (B Sanhedrin 82a): “And
itis also written, ‘And Phineas, the son of Eliezer, the son of Aaron the priest, saw it.” Now,
what did he see? ... Samuel said: ‘He saw that “No wisdom, nor understanding nor counsel
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3.1. A protest against a transgressor even though it shows
a lack of respect for a sage:

Ravina once sat in the presence of R. Ashi when he observed that a
certain person was tying his ass to a palm tree on the Sabbath.?® He
called out to him but the other took no notice. He [Ravina] called
out, “Let this man be placed under the ban.” “Does such an act as
mine,” he then asked [R. Ashi], “appear to be impertinence?”—He
[Rav Ashi] replied, “ ‘No wisdom nor understanding nor counsel
can prevail against the Lord’; wherever a profanation of God’s name
is involved, no respect is paid to one’s teacher.”?

This man’s desecration of the Sabbath and disregard of the sage’s censure triggered
an immediate protest by Ravina. Although it would have been appropriate for
him to allow his teacher Rav Ashi, out of respect for his status, to protest first
or pronounce the excommunication, the honor of Heaven overrode Rav Ashi’s
honor.

3.2. Testimony by a scholar before an inferior court:

And Rabbah son of R. Huna said, “If a rabbinical scholar has some
evidence to give but it would be undignified for him to go to the
judge, who is inferior to him, to testify before him, he need not go. . ..
However, this applies only to monetary matters; but in the case of
a prohibition [he must give evidence, for it is written]: ‘No wisdom
nor understanding nor counsel can prevail against the Lord.” Thus,
wherever profanation of God’s name is concerned, no respect is paid
to a sage.”®

can prevail against the Lord”; wherever a profanation of the Divine name is involved no
respect is paid to a sage [or, one’s teacher].” Phineas assaulted the transgressors at Baal
Pe‘or (Num. 25:1-9) without asking for permission from Moses, in order to prevent the
profanation of the Lord as result of mass idolatry. Even though this was an assault on Mo-
ses’ honor, his honor and greater wisdom must be set aside out of respect for the Lord.

28 Arabbinic injunction prohibits this action on the Sabbath, so that people will not come to
break twigs from the tree. See Maimonides, Mishneh Torah, Laws of the Sabbath 21:6.

29 B Eruvin 63a.

30 B Shevu’ot 30b.
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Because scholars have a right to their dignity, they are entitled not to testify
before a rabbinic court if its judges are of lesser stature than they are. However,
if this testimony relates to the ritually permitted or forbidden, compliance with
halakha (regarding both compliance with the duty to give evidence and the use
that will be made of the testimony) outweighs the scholar’s dignity. In these
circumstances, scholars must testify, even before lesser judges.

In these two examples, the broad theological principle that “no wisdom can
prevail against the Lord” takes the form of a concrete halakhic rule: just as the
sovereignty of each human being is subordinate to that of God, so too a scholar’s
dignity and status are inferior to the glory of Heaven. Wherever profanation of
God’s name is concerned, no respect is paid to a sage.

As mentioned previously, the discussion in the Babylonian Talmud concerning
human dignity applies the rule that “no wisdom can prevail against the Lord” to
reduce the importance of human dignity. The Talmud criticizes several tannaitic
precepts that prefer human dignity to compliance with biblical precepts. Although
the halakhic rule in the examples cited above relates to the dignity of sages, in the
passage dealing with human dignity the rule is broader and relates to all human
beings. Man’s power is limited and contingent on the God’s will. Hence a human
being’s entitlement to dignity must give way before his obligation to observe the
precepts of the Torah.

It is for this reason that the verse, “No wisdom can prevail against the Lord”
assumes various forms: in its original biblical context it is a theological principle
that states man’s imperfection vis-a-vis God. As a halakhic rule, it appears in two
forms. The first states the sages’ subordination to halakha and to the dignity of
Heaven; the second is closer to the theological principle and refers to all human
beings. Every person is obligated to observe halakha, and this duty outweighs his
right to dignity.*

31 The religious axiom is that honor is hierarchical. There is a “pecking order” of those who
merit respect—with God at the top: “All of you are obligated to honor Me.” The obligation
to observe halakha is the ultimate display of respect for God and thus takes precedence
over respect for human beings. For example, individuals are commanded to honor their
fathers; but the fathers, too, are bound to respect God. For this reason, if a father tells
his son to commit a prohibited act, the son must not obey, because “[both] you and your
father are obligated to honor Me” (Rashi on Lev. 19:3; Tosefot on B Yevamot 5b, incipit
kulkhem). A similar reasoning is offered with regard to showing respect to the Temple. It
is forbidden to desecrate the Sabbath in order to glorify the Temple, because “[both] you
and the Temple are obligated to honor Me” (Rashi, B Shevu’ot 15b, incipit ein binyan beit
ha-migdash). With regard to respect for a monarch, too, if a king commands a subject to
commit a transgression, he is not heeded, because “[both] you and the king are obligated
to honor Me” (R. Elhanan Wasserman, Kovetz He*arot, 17a).
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4. The Talmudic Discussion: Structure and Sequence

As we have seen, the Talmudic discussion about human dignity involves two
contradictory principles. One of them supports human dignity: “Great is human
dignity, in that it overrides a negative precept in the Torah.” But the other principle,
“No wisdom can prevail against the Lord,” contradicts the first. The presence of
God enhances His glory and diminishes man. One might say that the relationship
between religion and human dignity is ambivalent: although religion exalts human
dignity, it is also a factor that undermines and suppresses this dignity.

In the passage from the Babylonian Talmud on which we are focusing,
the charged encounter between human dignity and the glory of God enters the
halakhic arena. The ambivalent relationship between human dignity and the glory
of God is manifested in this discussion, both in its structure and in the substance
of the halakha.

4.1. The Passage

1. R. Judah said in the name of Rav: If one finds mixed kinds
[wool and linen] in his garment, he takes it off even in the street.

2. Whatis the reason? [t says]: “No wisdom nor understanding nor
counsel can prevail against the Lord.” Wherever a profanation
of the Divine name is involved, no respect is paid to a sage.

3. An objection was raised [from a baraita]: If they have buried
the body and are returning, and there are two paths available to
them, one ritually pure and the other impure—

4. if [the mourner] goes by the pure one they go with him by the
pure one, and if he goes by the impure one they go with him by
the impure one, out of respect for him.

5. But why is this so? Let us apply the rule, “No wisdom nor
understanding prevails against the Lord.”

6. R. Abba explained the statement as referring to a beit peras [a
field in which the presence of a corpse or human bones is only
suspected], which is declared impure only by the Sages; for R.
Judah said in the name of Samuel: “A man may blow in front of
him in a beit peras and walk through it.”

7. And R. Judah b. Ashi said in the name of Rav: A beit peras that
has been well trodden is ritually pure.

8. Come and hear; for R. Eleazar b. Zadok said: “We used to leap
over coffins containing bodies to greet Israelite kings.”

9. Nor did they mean this to apply only to Israelite kings, but also
to heathen kings,
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so that if one should be privileged [to live to the time of the
Messiah], he should be able to distinguish between Israelite
kings and heathen kings.

But why is this so? Let us apply the rule, “No wisdom, nor
understanding, nor counsel can prevail against the Lord.”

It is in accord with the dictum of Rava; for Rava said: “It is a
principle of the Torah that a “tent’ that has a hollow space of a
handbreadth forms a partition against impurity, but if it does not
have a hollow space of a handbreadth

it does not form a partition against impurity.” Now most coffins
have a space of a handbreadth,

but [the Sages] decreed that those with such a space [do not
form a partition] lest they be confused with those that have no
space; but where respect for kings was involved they did not
enforce the decree.

Come and hear. “Great is human dignity, in that it overrides a
negative precept in the Torah.”

But why is this so? Let us apply the rule, “No wisdom, nor
understanding, nor counsel can prevail against the Lord.”

Rav b. Shava, in the presence of R. Kahana, explained the
dictum as referring to the negative precept of “Thou shall not
turn aside [from the decision rendered by judges/sages (Deut.
17:11)].” They laughed at him. The negative precept of “Thou
shall not turn aside” is also a biblical precept.

R. Kahana said: “If a great man makes a statement, you should
not laugh at him. The rabbis based all of their ordinances on the
prohibition of ‘Thou shall not turn aside’;

but where the question of [human] dignity is concerned the
Rabbis permitted the act.”

Come and hear: “And you ignore them [lost objects or another
person’s fallen animal]” (Deut. 22:1, 4). There are times when
you may ignore them and times when you may not ignore them.
How so?

If the man [who sees the animal] is a priest and it [the animal]
is in a graveyard, or if he is an elder and it is not in accordance
with his dignity [to raise it], or if his own work exceeded that of
his fellow [he need not take action].

Therefore it states, “And you ignore them.”

But why is this so? Let us apply the rule, “No wisdom, nor
understanding, nor counsel can prevail against the Lord.”
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24. The case is different there, because it says expressly, “And you
ignore them.” Let us then derive from this [the rule for mixed
kinds]? — We do not derive a ruling about the ritually prohibited
from a ruling in civil law.

25. Come and hear: “Or for his sister” (Lev. 21:3). What does this
teach us? Suppose he was going to slaughter his paschal lamb
or to circumcise his son, and he heard that a near relative of his
had died.

26. Am I to say that he should go back and defile himself? You say
“he should not defile himself” (ibid.). Shall I say that just as he
does not defile himself for them, so he should not defile himself
for a met mitzvah [a corpse that has no one else to bury it]?

27. Tt specifically states, “And for his sister”: for his sister he does
not defile himself, but he does defile himself for a met mitzvah.

28. But why is this so? Let us apply the rule, “No wisdom nor
understanding nor counsel can prevail against the Lord.”

29. The case is different there, because it is written, “And for his
sister.” Let us then derive a ruling from this [for mixed kinds].
Where it is a case of “sit still and do nothing,” it is different.®

4.2. Structure and Sequence

As noted previously, the discussion opens with an ancient amoraic halakha: “If
one finds mixed kinds in his garment, he takes it off even in the street” (line 1).
Whoever wears a garment composed of “mixed kinds,” meaning one that contains
both wool and linen (also known as sha’atnez), transgresses a biblical prohibition.
Consequently he is required to take off his garment at once, even in public, despite
the shame this will cause him. The rationale behind this halakha is the principle
“No wisdom . . . can prevail against the Lord” (line 2).

The main body of the talmudic discussion follows in the form of a series of
juxtapositions of the introductory halakha and five tannaitic dicta.** According to

32 B Berakhot 19b-20a.

33 The text quoted in the third case (“Great is human dignity”) also seems to be tannaitic. It is
introduced by the formula ta shema (“come and hear”) and amar mar (“the master said”—
B Menachot 37b), which are the characteristic incipits for tannaitic dicta. See I. Brand,
“Great is the Honor Due to Others,” Sidra 21 (2005/6), n. 57 [Hebrew]. It may be the
Babylonian Talmud’s version of a tannaitic halakhic midrash. See Mekhilta de-R. Ishmael
(ed. Horowitz-Rabin), Nezigin 12 (Jerusalem, 1969/70), 291-292: “Rabbi Johanan b. Zak-
kai says, ‘God is concerned with human dignity. [If a thief stole] an ox, which walks on its
own legs, [the thief] pays fivefold; [if he stole a sheep, though,] which he has to carry on
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these rulings, when human dignity comes into conflict with biblical prohibitions,
human dignity has the upper hand. This decision contradicts, prima facie, the
principle that “No wisdom can prevail against the Lord.” For each of the five
cases, the Talmud points out this contradiction, employing the same formula each
time: “But why is this so? Let us apply the rule, ‘No wisdom . . . can prevail
against the Lord.” ”3* Then the contradiction is resolved by applying the same
principle: Human dignity overrules relatively “minor” prohibitions. For such
prohibitions, the tannaitic halakha applies, according to the rule: “Great is human
dignity, in that it overrides a negative precept in the Torah.” But in situations of
conflict between human dignity and “major” prohibitions, the amoraic halakha
applies, following the principle that “No wisdom can prevail against the Lord.”
The sequence of the discussion follows a recurrent three-beat rhythm: the tannaitic
source (which emphasizes human dignity), the conflict (between the tannaitic
source and the amoraic source, which adheres to the principle that “No wisdom
can prevail against the Lord”); and a resolution of the conflict.

Let us move from the general to the particular and begin with the first case
in the series of conflicting principles (lines 3—7 above). After a burial ceremony,
the mourners and those accompanying them, including priests, start making their
way home from the cemetery. There are two alternate paths out of the cemetery:
one is shorter and ritually impure, while the other is longer but ritually pure.
The tannaitic halakha permits priests to accompany the mourner along the shorter
path and become ritually defiled by contact with the dead, out of respect for the
mourner (lines 3—-4). That is, the mourner’s dignity overrules the ban on priests’
allowing themselves to be defiled. This halakha contradicts the opening halakha.
The Talmud notes the contradiction with the fixed formula (line 5) and resolves it
by softening the conflict between human dignity and the glory of Heaven. There
is indeed no leniency that permits priests who accompanying the mourner to
transgress the severe biblical prohibition against their becoming ritually impure
out of respect for the mourner. The tannaitic halakha referred to a less severe form

his back, he pays fourfold.”” In the version found in the Babylonian Talmud (Bava Kama
79b), there is a subtle change in the text: “R. Johanan b. Zakkai said: ‘Come and see how
great is human dignity; [if a thief stole] an ox, which walked on its own legs, [the thief
pays] fivefold; [if he stole] a sheep, which he carried on his back, [he pays] fourfold.”” The
expression “great is human dignity” appears here in the same form as the talmudic prin-
ciple and with the same meaning: a biblical rule (fivefold repayment for theft) is suspended
on account of human dignity.

34 See above, lines 5, 6, 11, 23, 28. This text is found in most manuscripts (Munich 95, Flor-
ence I1-1-7, Paris 671). In MS Oxford 23, however, the phrase appears only in the introduc-
tory halakha.
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of priestly defilement (one of rabbinic origin only), namely the ritual impurity of
a beit peras (lines 6-7).%

The second case (lines 8-14) is the testimony of R. Eleazar b. Zadok, who
was a kohen.® According to his account, he and his fellow kohanim walked close
to coffins in order to greet kings who came to visit their city (lines 8—10). This
halakha, too, ranks human honor (here, respect for a king) above the priestly
prohibition against contracting ritual impurity, thereby overruling the principle,
“No wisdom can prevail against the Lord” (line 11). Once again, the Talmud
chooses to resolve the conflict by defining the halakha in question as referring
to a “minor” prohibition. Most coffins do not transmit ritual impurity, which
is blocked by the airspace inside them. Nevertheless, because of the minority
of “impure” coffins, the Sages enacted that even the majority of “pure” coffins
transmit impurity. This rabbinic decree is not absolute and can be disregarded
when a king’s honor is concerned (lines 12-14). This is why the principle “No
wisdom can prevail against the Lord” does not apply here.

The third case (lines 15-19) is the center of gravity of the passage.®” It differs
from the other cases in that it does not cite a particular incident or situation, but

35 A beit peras is a field about where is a suspicion, but no certainty, that it contains human

remains. See M Ohalot 17:1; T Ohalot 17:1-2 (ed. Zuckermandl, 615); B Mo’ed Qatan 5b
(“there are three [types] of beit peras”); Maimonides, Mishneh Torah, Laws of the Impurity
of the Dead 10:1: “What is a beit peras? It is a place where a grave has been plowed up,
and the bones were crushed with the dust and spread all over the field.”
The Talmud cites two halakhot to show that this prohibition is of lesser severity. One may
check whether a field contains human bones either by taking a representative sample of the
dirt and blowing through it into one’s hand (“a man may blow”), or by repeatedly walking
back and forth through the field (“that has been well trodden”). See Maimonides, Commen-
tary on the Mishnah, Tohorot (ed. Qafih, 511): Were we dealing with a regular prohibition
and standard ritual impurity, there would be no way to permit the priests to walk on such
a path, in accordance with the general rule: “[In the case of] a “father of ritual impurity,’
even one ordained by the Sages, when there is a doubt one is stringent” (M Tohorot 4:11).
The validity of these two tests indicates the less severe nature of the prohibition.

36 For the identity of R. Eleazar b. R. Zadok the priest, see Aaron Hyman, Toledot tanna’im
ve-amora’im (AnnAls of the tanna’im and the amora’im) (London: The Express Press,
1909/10), 201, 203.

37 The third case stands at the center, in two senses: (1) In terms of length, it is intermediate
between the first two and the last two cases, which are of similar length. (2) Structurally:
A close look at the several forms of respect under discussion reveals a chiastic structure.
There is a crosslink between the first and last cases: respect for a mourner and respect for
the dead (respect for the situation of death). There is also a crosslink between the second
and fourth cases: respect for kings and respect for sages (respect for eminent persons).
Human dignity occupies the center of the chiasmus. See Noam Samet, “Human Dignity: A
Multidisciplinary Study of a Talmudic Passage,” (M.A. thesis, Ben-Gurion University of
the Negev, 2000), 73-80 [Hebrew].
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only an abstract halakhic principle: “Great is human dignity, in that it overrides
a negative precept in the Torah” (line 15). This rule collides head-on with the
principle that “No wisdom can prevail against the Lord” (line 16). The Talmud
suggests a way to reconcile the rules: When biblical prohibitions are concerned,
“No wisdom can prevail against the Lord” and the prohibition overrules human
dignity. Rabbinic prohibitions, though, can be shunted aside in favor of human
dignity. It is only on this front, and exclusively within its parameters, that the
principle “Great is human dignity, in that it overrides a negative precept in the
Torah” applies (line 17). The nature of the conflict shapes the outcome; because
the clash is between principles, the result is a fundamental division of the domains
in which the two principles apply.

The next two cases are halakhic midrashim from which it is inferred that
human dignity takes precedence over biblical prohibitions. The first (lines
20-24) rules that a sage (“an elder”) is exempt from returning a lost object if it
were beneath his dignity to do so. Here the sage’s dignity overrules the biblical
prohibition of “You shall not ignore [lost objects]” (line 21). The Talmud clarifies
that this does not contradict “No wisdom can prevail over the Lord”) (line 23),
inasmuch as the latter is limited to matters of ritual prohibition and permission.
But where property and monetary laws are concerned, the palm goes to “Great
is human dignity, in that it overrides a negative precept in the Torah” (line 24).%
The pattern of the discussion of this case parallels that in the earlier ones. Here,
too, a formula that strikes a balance and reconciles the two conflicting principles
is suggested. According to this formula, human dignity is set aside in cases of
“severe” prohibitions (“ritual prohibitions™) but takes precedence over “minor”
prohibitions (“matters of civil law”).

The fifth and final case (lines 25-29) is a halakhic midrash that permits a high
priest or a nazirite to defile himself by tending to a met mitzvah [a corpse lying
unattended with nobody to arrange for its burial; the duty of burying it devolves
on whoever discovers it], out of respect for the dead. This special license is
granted to individuals who, in normal circumstances, are not allowed to contract
ritual impurity, not even to mourn their close relatives (lines 25-27). In order to

38 This distinction between ritual prohibitions (issura) and civil matters related to monetary
dealings and property (mamona) can be interpreted in two ways:
(1) The conflict between the two rules is not resolved, leaving us in a doubtful situation. In
instances of doubt, the guiding principle is that one must be stringent in ritual matters
(the prohibition overrules human dignity); in civil affairs, however, it is proper to be
lenient (and human dignity prevails).
(2) Ritual matters fall into the category of man’s relationship with God, so respect for God
is paramount in this domain. But with regard to civil matters, which involve the rela-
tions among human beings, it makes sense that human dignity be given greater weight.
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reconcile this halakha with the principle that “No wisdom can prevail against
the Lord” (line 28), the Talmud suggests a mitigation of the prohibition of ritual
impurity for a high priest or nazirite. According to our text of the Talmud (line 29,
“Where it is a case of ‘sit still and do nothing,’ it is different”), the act of defilement
is passive; alternatively, here the prohibition against ritual impurity has actually
been set aside,* so there is no longer a clash with “No wisdom prevails against the
Lord.” The Geonim had a different text: “The case is different for a priest, because
it is a prohibition that does not apply equally to all [Jews]; and the case is different
for a nazirite, because it is possible to ask [a sage to release him from his vow].”#
In this version, the prohibition against priests and nazirites defiling themselves
is a relatively “minor” one, either because it applies only to priests or because
the nazirite’s vow can be annulled. In other words, a “minor” prohibition may be
disregarded in favor of human dignity, but “No wisdom can prevail against the
Lord” when severe prohibitions are concerned.

5. The Talmudic Discussion:
From Structure to Meaning

5.1. The Structure: Main Elements

An overview of the structure and sequence of the Talmudic discussion produces

some salient findings:

(@) The main axis of the discussion: The central thread of the entire passage
is the tension between the amoraic halakha with which it begins and the
five tannaitic halakhot that are then juxtaposed to it. In practice, this is a
conflict between the values these rulings represent. The introductory halakha
is based explicitly on the principle that “No wisdom can prevail against the
Lord.” By contrast, the tannaitic halakhot rest implicitly on the tenet “Great
is human dignity, in that it overrides a negative precept in the Torah.” The

39 See Brand, “Great is the Honor” (above, n. 33).

40 See She’iltot, Vayehi 36, ed. S. Mirsky (Jerusalem: Surra, 1960/1), 237, where this is im-
plied: “We do not learn it from impurity, because it is both a biblical prohibition and posi-
tive commandment that is not equal for all [Jews]...”; Nahmanides, Torat ha-adam, Sha’ar
ha-kohanim,” in Kitvei ha-Ramban, vol. 2 (Jerusalem: Mossad Harav Kook, 1964), 137
(naschei atigei; with reference to the commentary of Hai Gaon); Hama’or on Berakhot
11b of the Rif (the text of the Ge’onim; versions from Spain). See also Rashba, Novellae,
Berakhot 20a (ve-yesh nusha’ot); Menahem Hameiri, Beit ha-behirah ad loc. (she-yesh
gorsin ken be-hedya). It is possible that Maimonides, too, worked from a different text of
the Talmud. See Saul Lieberman, Hilkhot ha-yerushalmi le-ha-rambam zal (New York:
Jewish Theological Seminary of America, 1947/8), 28-29, §6.
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clash between these values is present in every stage of the discussion, in the
form of the recurring question, “But why is this so? Let us apply the rule,
‘No wisdom nor understanding prevails against the Lord.”” The opposition
becomes more acute in the third case—the center of gravity of the entire
passage. Here the two principles come into frontal collision (lines 15-16):
“Come and hear: ‘Great is human dignity, in that it overrides a negative
precept in the Torah.” But why is this so? Let us apply the rule, ‘No wisdom,
nor understanding, nor counsel can prevail against the Lord.””

The constant and the variable: Another structural feature of the passage is
its use of constant and variable elements. Throughout the discussion, the
assumption is that no distinction is to be made among the several types
of honor or respect: the respect shown to the mourner is equated with the
honor accorded to kings and sages, and these are all on a par with respect
for the dead.* “Human dignity” is the constant element here. But each
stage of the discussion distinguishes multiple levels of prohibitions, ranging
from “minor” rabbinical prohibitions (the first case) to regular rabbinical
prohibitions (the third case), through biblical prohibitions—first, those
concerning civil matters (the fourth case), and then those concerning ritual
matters (the fifth case). The “negative precept in the Torah” is the variable
element in the discussion.

Halakhic contradictions: The ban on priests’ defiling themselves is juxtaposed
to human dignity, both at the start of the passage (the first and second cases)

The structure of the passage might be thought to convey precisely the opposite message: it
proceeds from the dignity of a transgressor (who is wearing “mixed kinds™) to the dignity
of a mourner and of a king, and then to that of a sage, priest, and nazirite. This ascending
scale of religious status, rising from the sinner at the bottom to the priest and nazirite at
the summit, might be taken to imply that a person’s religious status directly influences his
entitlement to respect (I would like to thank the editors for this point).

There are two problems with this idea. First, the last section of the passage relates to
respect for the dead. It is not the priest and nazirite who are entitled to respect, but the
“transgressors” who must show respect for the dead. Second, and more importantly, the
idea that would be conveyed by the proposed reading is veiled and in code. The overt and
direct message is the recurring halakhic assertion that it is the severity of the prohibition
that influences the level of respect to be shown. The relationship between the concealed
message (as proposed by the editors) and the overt message (presented here) is particularly
prominent in the last two sections of the passage: if a person’s religious status is a signifi-
cant factor in determining how much respect he is due, the passages should have said that
a priest and nazirite may defile themselves for a corpse because of their religious status.
Instead, the passage deliberately opts for a different explanation: those mentioned are al-
lowed to render themselves impure not because of their status but because of the minor
status of the prohibitions involved.
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and at its end (the fifth case). However, not only are the halakhic conclusions
that emerge from these conflicts not identical; they overtly contradict one
another. The conclusion of the first case implies that the prohibition against
priestly defilement takes precedence over human dignity only in the case
of a “minor” rabbinic prohibition (the impurity decreed for a beit peras) or,
alternatively, in the case of a rabbinic enactment that has been annulled. By
contrast, the end of the passage implies that the prohibition against priestly
defilement is itself a “minor” prohibition. According to the geonic version of
the text, it is less severe because it applies to priests alone. The bottom line
here is that, as a matter of principle, human dignity overrides the prohibition
against priestly defilement.*?

These three points are intertwined and embody both the explicit and implicit
messages of the discussion. The primary and explicit message is the existence of
tension between the fundamental values and halakhic principles that constitute
the foundation of the edifice of human dignity. On the one hand, “Great is human
dignity, in that it overrides a negative precept in the Torah”; on the other hand,
“No wisdom can prevail against the Lord.” This tension has dual roots. In the
theological domain, it stems from the clash between two religious phenomena
that are embodiments of God: man, who bears His image and likeness) the
justification for showing respect to human beings), versus halakha (observance
of which shows respect for God). The other source of tension is in the halakhic
arena: the tannaitic ruling seems to accord precedence to human dignity, whereas
the dictum stated by R. Judah in the name of Rav, with which the passages begins,
rests on the basis that “No wisdom can prevail against the Lord.”

The redactor of the passage expresses its inherent tension through both
its structure and its sequence. The discussion begins with a first-generation
amoraic halakha, expounded by the school of Rav. It opts for strict compliance
with halakha, because “No wisdom can prevail against the Lord.” The tannaitic
halakhot cited afterwards favor human dignity: “Great is human dignity in that it
overrides a negative precept in the Torah.”

42 See Nahmanides, Torat ha-adam, Sha’ar ha-kohanim, 137: “The sense, according to these
versions, is that all prohibitions of impurity are suspended on account of human dignity,
inasmuch as they are all prohibitions that are not equally applicable to all; and the entire
previous discussion [i.e., the first and second cases] is refuted”; Zevi Hirsch Chajes, No-
vellae, Megillah 3b; Rashi, incipit et lo ta‘aseh: “And it seems in truth that the Talmud’s
concludes . . . that [the case of] a priest is different as it [relates to] a prohibition that is not
equally applicable to all; thus these baraitot raise no difficulty in any case . . . ”’; R. Baruch
Te’omim Frankel, Barukh ta‘am (Krakow: Fischer Press, 1894/5), 39d (incipit ve-nir’eh).
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The redactor did not try to cut this Gordian knot. He presents the issue in a
format that leads students to internalize the ambivalence and dialectic between
the values and principles at stake, which underlie the contradictions between
the beginning and the end of the passage. The start of the discussion, under the
influence of the introductory halakha, emphasizes the principle that “No wisdom
can prevail against the Lord.” In the first two cases, the principle of observing
halakha and honoring Heaven are reinforced, while the value of human dignity
is diluted. Human dignity can overrule the prohibition against priestly defilement
only when the latter is relatively insignificant (the rabbinically ordained impurity of
a beit peras or the enactment concerning coffins, whose application is contingent).
In the latter part of the discussion, the direction changes: after the presentation, in
the middle case, of the principle “Great is human dignity,” the subsequent cases
bolster human dignity so that it can override even biblical prohibitions. At this
stage, human dignity cancels out the prohibition against priestly defilement, even
when that is of biblical origin.

5.2. The Structure: Constant and Variable

5.2.1. Respect as the Constant

Even though the redactor does not take a uniform and obvious stand on the
relationship between the two principles, we can discern his position from the
covert messages the passage conveys. As mentioned, the format of the passage
makes human dignity a constant. Nowhere in the course of the discussion is there
any attempt to differentiate among the several forms of respect.*® We might have
expected to be offered here the classic distinction between respect for people of
high status (“honor”) and respect for human beings as such (“dignity”).* That we

43 Although the Talmud does not make this distinction, the Tosafists (Bava Metzi‘a 30b, in-
cipit ella le-zagen) did make it. They maintain that respect for a corpse or the dignity of
the body (i.e., clothing) rank above the respect due a sage (the first two prevent “disgrace
and great shame”). See also R. Isaac b. Sheshet, Responsa, 226: “We should not compare
between human dignity of different circumstance.” Several later decisors follow the To-
safists’ lead. See, for instance, Responsa Havvot Yair, §115; Peri megadim, O.H., Eshel
Avraham, §311(3); Arukh ha-shulhan, O.H. 13:7.

44 This is the standard distinction made in the literature on human dignity. See Pierre Bour-
dieu, “The Sentiment of Honor in Kabyle Society,” in Honor and Shame: The Values of
Mediterranean Society, ed. J. G. Peristiany (Chicago: The University of Chicago Press,
1966), 228-229; Peter Berger, “On the Obsolescence of the Concept of Honor,” in Revi-
sions: Changing Perspectives in Moral Philosophy, eds. S. Hauerwas and A. Maclntyre
(Notre Dame: University of Notre Dame Press, 1983), 177; Orit Kamir, Israeli Honor and
Dignity: Social Norms, Gender Politics, and the Law (Jerusalem: Carmel, 2004), 19-23,
27-34 [Hebrew].
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are not may convey a message about the essence of respect. Respect for human
beings because of their humanness and respect for eminent persons are one and
the same thing. It may well be that this identity is based on the religious notion
that respect is never an inherent human right. Respect pertains only to God and is
bestowed on whomever God shares His glory with.> Eminent and high-ranking
individuals (such as scholars and kings) are entitled to honor and respect because
of the idea that they reflect God by virtue of their position and status.* Similarly,
all human beings are entitled to dignity because they bear the image of God.*

R. Naftali Amsterdam (1832-1916), one of the leaders of the Mussar movement in Lith-
uania, proposed incorporating this distinction into halakha as well. See Responsa Peri
Yizhag, vol. 1 (Vilna: n.p., 1881), 8§53, 92c: “[The principle of] kevod ha-beriyot applies
only to those things that are shameful to the entire human race, whatever the individual’s
status. . . [i.e., a matter of human dignity]; but in a case where only a specific person would
be shamed, as a function of his character [i.e., a matter of personal honor], in this instance
it is not at all appropriate to make an exemption on account of kevod ha-beriyot.””

45 Another approach views the honor accorded to people of high rank as a secular entitle-
ment; nonetheless, the king’s honor and human dignity may be identical. Highly placed or
eminent persons may expect to be honored precisely because of their status. When denied
this treatment, they are apt to feel insulted and humiliated just as ordinary persons do when
their basic human dignity is not respected. The laws of charity include a similar halakha.
See Midrash Tanna’im, Deut. 15:8: “[One must provide the pauper with] ‘All he is lack-
ing’—everything according to his honor, even a horse to ride on and a slave to run before
him.”

46 This attitude with regard to sages is common in the talmudic literature. The obligation to
treat them with respect and awe is equated with the obligation to revere and respect God.
See M Avot 4:12: “And the awe of your teacher should be as the awe of Heaven”; Avot de-
R. Nathan, Recension A, 27: “That the honor of his teacher should be as dear to him as the
honor of Heaven, ... because his voice represents the Divine Presence”; B Pesahim 22b:
“ “You shall fear the Lord your God’ [Deut. 6:13]—this includes scholars”; B Sanhedrin
110a: “He who quarrels with his teacher is as it were quarreling with the Divine Presence”;
J Eruvin 5:1 (22b): “Greeting one’s teacher is tantamount to greeting the Divine Presence.”
On this notion as it relates to kings, see Yair Lorberbaum, Disempowered King: Monar-
chy in Classical Jewish Literature, (Ramat Gan: Bar-llan, 1998), 7-26 (the Bible) and
163-168 (the rabbinic literature).

47 As Samuel Loewenstamm has shown, in Mesopotamia only the king was viewed as imag-
ing the deity. See Loewenstamm, “Beloved is Man as he was Created in the Divine Im-
age,” Tarbiz 17 (1957/8): 1 [Hebrew]. The Bible extended the notion of the Divine image
to apply to all human beings, democratizing an idea that had previously been attached to
the king alone. See Moshe Weinfeld, “The Creator God in Genesis 1 and in the Prophecy
of Deutero-Isaiah,” Tarbiz 37 (1967/8): 114 [Hebrew]. For more details, see Lorberbaum,
Disempowered King (above n. 46), 144-148.



The Glory of God and Human Dignity | 213

5.2.2. Halakha as the Variable

Against the backdrop of the redactor’s designation of dignity as the constant
element in the discussion, his parallel designation of the prohibition as a variable
stands out. At each stage of the discussion, the redactor modifies the category
or degree of the prohibition that human dignity may override. The introductory
halakha implies that human dignity never takes precedence over a prohibition,
even a minor rabbinic one.* The first test case shows that human dignity overrides
minor rabbinic prohibitions. From the second case it follows that human dignity
may render a rabbinic ordinance contingent and leave it ineffective, but does not
override every prohibition.* From the third case on, human dignity becomes
increasingly powerful: in the third, it suspends regular rabbinic prohibitions; in
the fourth, it suspends biblical prohibitions related to civil matters; by the fifth,
human dignity can suspend even a negative precept of the Torah, including biblical
prohibitions that relate to ritual matters.

5.3. The Difference between the Constant and the Variable

When the Talmud sets one factor constant and makes another extremely labile, we
can infer how it relates to both of them. Here, the constant value that one should
strive to realize, to the greatest extent possible, is human dignity. halakha is the
flexible and impermanent factor. In some cases halakha makes a slight gesture to
human dignity; in others, it draws back considerably. The redactor intentionally
refrains from proposing a final ruling about the issue.>

Nevertheless, the redactor indirectly reveals his ethical preference by means
of the direction in which he steers the discussion. As we saw above, in the last
three cases, the power of human dignity is steadily enhanced until it can hold the
field against biblical prohibitions, even if in a qualified and restricted manner.

6. The Post-Talmudic Decisors

One of the things we have observed here is the alteration in the status of human
dignity from the tannaitic ruling to the final talmudic halakha. The tanna’im

48 This was the opinion of several Rishonim. See Brand, “Great is the Honor” (above, n. 33),
n. 43 (R. Judah b. Benjamin Anau and R. Aaron Halevy).

49 See Rakover, Human Dignity (above n. 21), 81 and n. 260.

50 This refusal to take a final stand in the discussion analyzed here is conspicuous against the
backdrop of other talmudic passages that deal with human dignity. All of those lead to a
clear-cut ruling that human dignity suspend only regular rabbinic prohibitions. See Brand,
“Great is the Honor” (above n. 33), text at nn. 59-61 and n. 59.
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accorded human dignity constitutional status; consequently, they ruled that human
dignity overrides even biblical prohibitions. The amora’im rejected this possibility
and deferred to the principle that “No wisdom can prevail against the Lord.” The
final talmudic ruling reduces the weight of human dignity and allows it to override
only secondary legislation enacted by human beings (rabbinic prohibitions).
But when it comes into conflict with primary legislation (biblical prohibitions),
human dignity collides head-on with a Divine injunction, “No wisdom can prevail
against the Lord.”*

The decisors accepted the prevailing talmudic halakha and went even further
down the amoraic path. They advocated meticulous observance of halakha, with
no exceptions, and confined human dignity to a nearly invisible corner. This
situation has been described unflinchingly by a leading contemporary halakhist,
Rabbi Aharon Lichtenstein: “The [decisors] recoil [from employing the concept
of human dignity], to such an extent that in the contemporary responsa literature
it is nearly impossible to find an instance in which a prohibition—even a rabbinic
one—is suspended on account of human dignity.”

Diverse factors produced this halakhic result. One major factor is the
positivism evinced by many decisors. This attitude augments the tendency to
preserve the halakhic status quo and minimizes the weight of principles in the
process of formulating new rulings.>® Nor can one ignore the theological factor:
specifically, the prevalent view among decisors that halakha is divinely ordained.
Hence it is obvious to them that when human rights and halakha come into
conflict, the former must give way to the latter.

51 See the remarks by Justice Haim Cohn, Katalan et al. v. Prison Service et al., H.C.J. 355/79,
PD 34(3), p. 294 [Hebrew]; Rakover, Human Dignity (above n. 21), 161 and n. 524.

52 Rabbi Aharon Lichtenstein, “Human Dignity,” Mahanayim 5 (1992/3): 14 [Hebrew]. See
also Responsa Havvot Yair 95: “And | feel extremely uneasy, even concerning rabbinic
precepts, about saying that they could be suspended due to human dignity for matters not
mentioned in the Talmud.” This is not the place for a lengthy consideration of the decisor
literature. The reference to decisors here is intended merely to support the argument that
the trend to devalue human dignity, which began in the Babylonian Talmud, has continued
down to the present. For an extensive treatment of the matter, see Gerald Blidstein, “On
Human Dignity in Rabbinic Law,” Jewish Law Annual 9-10 (1982/83): 128-129, 178-181
[Hebrew].

53 For a description of halakhic positivism, see Rabbi Joseph Dov Soloveitchik, “Ma dodech
mi-dod,” in Sod ha-yahid ve-ha-yahad (Jerusalem: Orot, 1975/6), 222-225; Soloveitchik,
Halakhic Man, trans. Lawrence Kaplan (Philadelphia: Jewish Publication Society, 1983),
17-19; Dov Schwartz, The Thought and Philosophy of Rabbi Soloveitchik (Alon Shvut:
Tevunot, 2003/4), 391-394 [Hebrew].
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7. Religion and Human Dignity:
Dialogue and Dialectic

The discourse on man’s entitlement to dignity in general, and this passage of
the Babylonian Talmud in particular, offer us a glimpse of the crossroads where
religion meets human rights. As we saw, this is an ambivalent junction: on the
one hand, religion views the right to respect as an interlocutor that itself warrants
respect. The notion that man is created in God’s image serves as a supporting
factor and a positive vector for human dignity. On the other hand, religion views
man’s right to dignity as a rival that must be weakened and restricted. When
halakha and human dignity collide, the Talmud tends to prefer halakha and to
make human dignity back down.

What is the meaning of these antithetical relations between religion and
human dignity? We can describe them in two ways:

(1) The first way is in theological terms: Human dignity and compliance with
halakha are two sides of the same coin. Or, to put it another way, they are
two different consequences of man’s resemblance to or imitation of God
(Imitatio Dei).** One aspect of this resemblance is inherent in the creation
of man. Human dignity stems from the notion that man is created in the
Divine Image (Imago Dei). This concept implies the presence of God in
man, by virtue of their resemblance.® Another way in which man imitates
God is through religious acts. By observing the precepts and complying with
halakha, human beings become holy; and this holiness makes them resemble
God.* These two types of imitation may fuse, but they may also clash. Their
conflict is difficult to resolve precisely because both values derive from the
same source.

(2) If the first explanation sees both values as rooted in a common theological
notion (Imitatio Dei), in the second explanation they represent discrete
religious systems. The concept of Imago Dei, that man is created in the image
of God, is an expression of mythic theology. It elevates man to a God-like
status, and it is by virtue of that status that man is worthy of honor: “Yet thou
hast made him little less than God, and dost crown him with glory and honor”
(Ps. 8:6). Observance of halakha reflects religious ritual and practice. These

54 Lorberbaum, Image of God (above n. 11), 463-464, n. 77.

55 Yair Lorberbaum highlights the general religious phenomenon of the transfer of holiness
from places and objects to man. This notion is especially salient in the talmudic literature
after the destruction of the Second Temple, when God transfers His presence from the
Temple to human beings. The notion of the image of God as His presentification reflects
this religious phenomenon. See ibid., 436-468.

56 Ibid., 468 n. 87 and 474-475.
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are meant to provide the myth with substance in a human and earthly setting
and to create a relationship of devotion and subservience between human
beings and God. The dynamic of opposition®” between the myth and the ritual
feeds the tension between religion and human rights.

8. Epilogue

Although the encounter between religion and human dignity is a particular case,
it permits a broader look at the encounter between religion and human rights in
general.

Religious thought may support human rights. The idea of the Divine Image or
the notion of God’s immanent presence exalts human beings and, consequently,
enlarges their rights. On the other hand, as it was formalized, halakha increasingly
qualified and restricted human rights. Although the older (tannaitic) halakha linked
the notion of the Divine Image to halakhic norms, the tanna’im incorporated
theological (and sometimes mythic) aspects into their legal discourse. But the
halakhic literature, from the Babylonian Talmud to the present day, inclines
toward a “pure” halakhic discourse that evolves from within itself by means
of fixed methodological paradigms and stringent halakhic rules. This discourse
focuses on preserving the halakha and recoils from the influence of extra-halakhic
elements on it, including theological and mythical thought.

This being the case, it is possible that attempts to enlist religion in order to
promote human dignity should focus exclusively on the theological aspect and
avoid excavating the sanctuary of halakha. An attempt to influence the halakhic
discourse from within, by reviving the ancient halakha, is impracticable.
Halakhists will categorically reject any such attempt en masse. A much more
realistic possibility for influencing the halakhic discourse would be an intensively
philosophical and theological debate conducted alongside the halakhic discourse.
Some halakhists are willing to listen to such discussions, and their exposure to it
might increase their awareness of and engagement with matters of human rights.

57 For a general discussion of the tension between mythic theology and religious practice,

see Gershom Scholem, On the Kabbalah and Its Symbolism, trans. Ralph Manheim (New
York: Schocken, 1965), 98, 119-121, 133; Moshe Idel, Kabbalah: New Perspectives (New
Haven: Yale University Press, 1988), 170-171.
On the tension between theology and law in the specific context of human dignity, see
Dietrich Ritschel, “Can Ethical Maxims Be Derived from Theological Concepts of Human
Dignity?” in The Concept, (above n. 6), 88-91. On the parallel tension in Islam, see M.
Siddiqui, “Between God’s Mercy and God’s Law: Human Dignity in Islam,” in The God of
Love and Human Dignity: Essays in Honour of George M. Newlands, ed. Paul Middleton
(London: T and T Clark, 2007), 51-64.
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This proposal thus faces a major hurdle, given that the discourse about human
rights takes place mainly in the legal arena and is conducted by jurists. Their
natural inclination is to engage the religious counterpart, halakha. As stated
above, however, it is possible that law’s natural partner is actually theology, and
that God will help discover man, even without a corresponding commitment by
man to discover God.
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Law and Morality
in the Jewish Tradition

Izhak Englard

1. Introduction

Common to law, morality, and Judaism is that their exact meaning is most
controversial, and the question of their mutual relationships has been discussed
for generations by the greatest minds. The diverse conceptions of these notions
are intimately linked to fundamental philosophical and ideological assumptions.
For this reason, for any meaningful exchange of ideas to take place, it is vital
to clarify from the outset one’s own methodological point of departure. In the
present context, this means first and foremost to define clearly the concepts used
in the discussion. This is the only way that a fruitless debate about words can
be prevented, a so-called logomachy, which impedes mutual understanding and
constitutes a serious obstacle to reaching the substance of an issue.* True, method
and personal mentality may ultimately be connected, but the subjective dimension
of the discourse does not detract from the possibility of a fruitful communication.

*  Bora Laskin Professor of Law (Emeritus), Hebrew University Jerusalem; Justice (ret.)
Supreme Court of Israel; Member of the Israel Academy of Sciences and Humanities.

1 For an example of the quandary caused by the lack of exactly defined concepts, see
Menachem Kellner, “Reflections on the Impossibility of Jewish Ethics,” Bar llan 22-23
(1987): 45-52; see Kellner, “Well, Can There Be Jewish Ethics or Not?” The Journal
of Jewish Thought & Philosophy 5 (1996): 237-241. Kellner makes a worthy effort to
distinguish between the different questions. However, in my view, he does not clearly
differentiate between values, ideology, and morality, and does not deal with the problem
of the absolute or relative nature of values. Moreover, he does not clearly define legal
positivism, which, as is well known, has a variety of meanings. In his discussion of
formalism in the judicial process, no sufficient attention is paid to the distinction between
rhetoric and substance. Not only are legal concepts—which are at the basis of the so-called
formalistic reasoning—often the expression of most fundamental substantive values,
but what may be conceived to constitute judicial activism of a revolutionary nature, can
actually be achieved by means of a very formalistic, “lean” judicial rhetoric.
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My basic approach to law and morality is not original; it relies heavily
upon Hans Kelsen’s positivist normative theory, which | consider to be the most
successful endeavor to establish objective distinctive criteria for two normative
orders. | readily avow my admiration for the great legal philosopher, though |
am only too conscious of the fact that Kelsen’s unique form of legal positivism
has provoked fierce criticism from various quarters.? Even so, it is my personal
conviction that the essential elements of his theory have withstood the manifold
attacks and therefore remain valid. | have no intention to assume the presumptuous
task of defending Kelsen’s theory. Those who cannot be convinced by Kelsen’s
own specific counter-arguments—and in the present context, many important
comments on his modern opponents can be found in the posthumously published
General Theory of Norms®—will certainly not be impressed by whatever the
present author would be able to add to the argument. In the first section, the
notions of law and morality are treated summarily, as well as their relationship
and interaction. The second section treats the issue as it manifests in the Jewish
legal tradition.

2. The General Relationship between Law
and Morality

2.1. Formal Aspects

Both law and morality, in the broad sense, are normative orders—sets of rules
of human behavior. They determine that a person ought to behave in a certain
manner. Hence, the law in the legal sense and the moral rule—unlike the laws of
nature—do not describe a reality, a matter of fact, but something that ought to be,
something that should be manifested by an act or an omission. As a result, law and
morality render possible the evaluation of an actual human behavior: the latter can
be legal or moral, if it corresponds to the relevant norm—to the relevant rule of
behavior; on the other hand, when the concrete behavior contradicts the norm, it
will be illegal or immoral according to the respective applicable norm.

2 For a more recent critical survey on Kelsen, see Normativity and Norms: Critical
Perspectives on Kelsenian Themes, eds. Stanley Paulsen and Bonnie Litschewski Paulson
(Oxford: Clarendon Press, 1998).

3 Hans Kelsen, General Theory of Norms, trans. Michael Hartney (Oxford: Clarendon Press,
1991), passim. It should be noted, however, that Kelsen changed some of his original
views in this field. Cf. ibid., 394, n. 154.
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According to Kelsen, the difference between law and morality lies exclusively
in the nature of the respective sanction to be imposed for norm-violating behavior.
In his words:

Adifference between law and morals cannot be found in what the two
social orders command or prohibit, but only in how they command
or prohibit a certain behavior. The fundamental difference between
law and morals is: law is a coercive order, that is, a normative order
that attempts to bring about a certain behavior by attaching to the
opposite behavior a socially organized coercive act; whereas morals
is a social order without that sanction. The sanctions of the moral
order are merely the approval of the norm-conforming and the
disapproval of the norm-opposing behavior, and no coercive acts
are prescribed as sanctions.*

Kelsen adds that the sanctions of morality do not constitute an integral element of
the moral norm contrary to the legal sanctions that make part of the legal norm.®

In the following discussion | will adhere to the Kelsenian distinction between
law and morality: it relates exclusively to the nature of the sanction and is not
based upon any a-priori criterion linked to the content of the norm. Hence, any
rule of conduct, not backed by a threat of socially organized physical coercion, is
by necessity a moral norm.

This formal sanction-oriented test of law and morality, which is completely
divorced from any specific content of the norm, creates a rather crude dichotomy
in relation to norms. One has to admit that it does not contribute much to the
clarification of the problem of interaction between the two normative orders
which necessarily relates to substantive aspects, presupposing possible conflicts
between the contents of the respective norms. There must therefore exist additional
features suitable to each of the two respective sets of norms which, even if not of
an absolute nature, are common enough so as to constitute general characteristics
that may be taken into consideration.

The normative notion of morality comprises three fundamentally different
meanings which will be described in short:

1. Positive Morality: This denotes the existing social order composed of norms
that are not enforced by socially organized physical sanctions. It is constituted

4 Kelsen, The Pure Theory of Law, trans. Max Knight (Berkeley: University of California
Press, 1970), 62.

5 See Kelsen, General Theory of Norms (above n. 3), 22-23, 97-98, and especially his
distinction between primary and secondary norm in relation to law and morality on 142-143.
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by the rules of conduct required generally by society, including etiquette,
manners, sexual behavior, and other kinds of behavior that are considered to
be socially required. Conduct that violates these norms is sanctioned by social
reactions ranging from derision to ostracism. Behavior that is in conformity
with social norms may be rewarded by “positive sanctions” such as praise,
social honors and prices.

Personal Morality: This includes the rules of conduct that are laid down
by an individual person for his or her own behavior according to their own
subjective value system. These norms are sanctioned by internal feelings of
remorse or gratification. Kelsen describes this process of self-legislation as
an individual’s split of consciousness into two entities: the ego that wants
that the alter ego ought to act in a certain way. It resembles the act of self-
observation.®

Ethics and Justice: The notion of morality has an additional, fundamentally
different meaning. It denotes the philosophical inquiry into the absolute good.
It constitutes the critical or ideal morality. It assumes the task to answer the
question about the correct content of the rules of conduct. In relation to the
positive or personal morality, one speaks of ethics; ethics establishes the
criteria for a normative evaluation of the social or personal morality. The
ideal rules for the evaluation of the law fall under the notion of justice. Seen
from the standpoint of the substance of the rules of conduct, there is no a
priori difference between ethics and justice. This means that, in principle,
every ideal rule of morality could be cast into a legal norm. However,
empirically seen, one can discern a difference between ethics and justice.
Law, as a coercive order of interpersonal relations, contents itself in practice
mostly with less stringent rules than those required by morality that aims at
the perfection of the individual. In other words, a just legal solution may be
considered ethically insufficient for the personal conduct. The reason for this
difference resides in the fact that law does not strive—unlike morality—to
achieve the individual’s personal perfection, but is mainly concerned with the
peaceful coexistence of the various members of society. As a result, modern
law imposes coercive sanctions only upon acts that are socially damaging;
it does not induce the individual to be a person of perfect virtues. This is
the ideology of the modern liberal state that contents itself in creating and
preserving the external conditions that enable the individual to live up to his
or her own ethical principles. As we shall see later, this ideology may clash
with the religious outlook.

Ibid., 29-30.
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Another fundamental difference between ethics and justice is based on Kant’s
specific moral theory, which places a main emphasis on the motivation of the
acting person. Accordingly, for an act to have moral value—to be morally good—
it must be motivated by an autonomous sentiment of duty. Hence, if a person
acts out of fear of a threatened sanction, the act is devoid of any moral value.
Moreover, if a person acts out of a purely internal inclination—such as giving
charity to the poor out of a sense of compassion—this deed, too, does not possess
moral value, since it lacks the required sentiment of moral duty. This rigorous
Kantian Gesinnungsethik” was derided by Friedrich Schiller in an epigram:®

Scruples of Conscience

I like to serve my friends, but unfortunately | do it by inclination.
And so often | am bothered by the thought that I am not virtuous.
Decision

There is no other way but this! You must seek to despise them
And do with repugnance what duty bids you.®

Contrary to ethics, which is unconditionally linked to the motivation of the acting
person, justice can, in Kant’s understanding, content itself with the person’s

7 This notion has been translated into English by a variety of terms, among them: ethics of
conviction, ethics of intention, ethics of motivation, ethics of mental disposition, ethics of
principle, ethics of ultimate ends.

8  Friedrich Schiller, S&mtliche Werke, vol. 3: Gedichte, Klassische Lyrik/Xenien,
Gewissensskrupel-Entscheidung (Munich: Winkler, 1990), 256:

Gewissensskrupel

Gerne dien ich den Freunden,
doch tu ich es leider mit Neigung,
Und so wurmt es mir oft,

dass ich nicht tugendhaft bin.
Entscheidung

Da ist kein anderer Rat,

du musst suchen, sie zu verachten,
Und mit Abscheu alsdann tun,
wie die Pflicht dir gebeut.

The English translation in the text is taken from Allen Wood, Kant’s Ethical Thought
(Cambridge and New York: Cambridge University Press, 1999), 344.

9 Cf. A. Ehrenfeld, Der Pflichtbegriff in der Ethik des Judentums (Bratislava: Rosenbaum,
1933), 121; the author thinks that Schiller wronged Kant by this epigram. For an extensive
discussion on the relationship between Schiller and Kant in respect to ethics, see Frederick
Beiser, Schiller as Philosopher: A Re-Examination (Oxford: Clarendon Press, 2005),
169-190.
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external behavior. However, Kant’s philosophy did not remain undisputed; one
could certainly maintain that even acting “out of a sentiment of pure duty” may
cause an inner feeling of pleasure. Hence, duty and inclination may harmoniously
coincide.

Kant’s moral philosophy exercised—as will be shown subsequently*—
a considerable influence upon modern Jewish thinkers. From a purely normative-
formal point of view, no interaction is possible between law and morality. Every
normative system must be unitary and exclusive by its inner logic, since the
validity, that is, the specific existence, of each individual norm can only be tested
by a unique and uniform criterion.'? The statement that a norm is at the same time
valid and not valid constitutes a logical contradiction. Hence, the validity of a
given legal system is not only completely independent of the norms of another
legal system, but also from morality in all its different senses, and naturally also
vice versa. In other words: a law can be legally binding, though it may contradict
social morality, personal morality, or the principles of ethics; and a moral principle
can be valid, though it contradicts a specific law.

The statement that a certain law is immoral constitutes a subjective value
judgment.®® Kelsen insists that the object of a moral or legal value judgment can
never be anorm—uwhich itself constitutes such a value judgment—but only a fact.'4
Such a fact can be a legislative or judicial act that forms the basis of a norm or
of the concrete behavior of a person. The only possible objective value judgment
that has as its object a norm relates to the latter’s validity, whose exclusive point
of reference, that is, the grounds of its validity, is constituted by the normative
system’s so-called basic norm.

It is possible, however, to create a formal, normative relationship by a
unilateral incorporation. The legislator has the possibility to refer explicitly to
moral rules and standards for the solution of a certain dispute. This, in fact, occurs
in many legal systems, such as in relation to legal transactions which are declared
to be legally void when being contrary to positive morality.?® In not a few cases

10 In this sense, see Friedrich Schiller, “Anmut und Wiirde,” in Schillers Werke, ed. Gerhard
Stenzel, vol. 1 (Salzburg: Das Bergland-Buch, 1950), 391, 413-418.

11 Below, p. 249, 250, 253-254, 257-263.

12 On this problem in general, see Izhak Englard, Religious Law in the Israel Legal System
(Jerusalem: Hebrew University, Faculty of Law, Harry Sacher Institute for Legislative
Research and Comparative Law, 1975), passim.

13 Hans Kelsen, What is Justice? Justice, Law, and Politics in the Mirror of Science, Collected
Essays (Berkeley and Los Angeles: University of California Press, 1957), 227-230.

14 On the relationship between value and reality, see Kelsen, General Theory of Norms
(above n. 3), 60-62, on that between truth and validity, 175-186.

15 Cf. the Israel Law of Contracts (General Part), 1973, §30; German BGB, §138; Swiss OR,
Art. 20.
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a legal provision may refer also to justice, or to its related notion of equity.*® The
significance of such a procedure is the transformation of these moral rules and
standards into positive legal norms.

Conversely, positive morality and personal ethics may stipulate obedience
to law, not necessarily because of its specific content, but because of its being
enacted by representative central organs of society. The famous exchange in the
Crito between Socrates—who had been unjustly condemned to death—and his
disciples touches upon this very topic.” However, in this case too, law becomes
incorporated into morality.

In all these situations the “foreign norm” derives its validity from the normative
order on the receiving end. It is not valid by virtue of its own normative force,
but only on the basis of its explicit recognition by the other system. From the
perspective of each individual normative system, the norms of another system are
not taken into consideration.'®

2.2. The Moral Decision

The foregoing analysis dealt mainly with the formal aspects of the notions of
morality, ethics, and law. However, the central problem of normative ethics is,
no doubt, how to determine the contents of justice and of personal morality. How
should one behave? What is morally good? In relation to law, the question of its
ethical evaluation is encapsulated, as mentioned, by the notion of justice. What is
just? As a matter of fact, since the beginning of mankind no uniform answer has
been given to this most fundamental question of ethics and justice.

It may appear tragic, but this age-old philosophical problem has produced a
multitude of contrasting criteria: today the struggle is mainly between the Kantian

16 Cf., e.g., the Israel Law of Contracts (Remedies for Breach of Contract), 1970, §83(4);
German BGB, 8315; Swiss ZGB, Art. 4, Abs. 3.

17 Opinions differ about Plato’s real view on the matter. Some scholars consider the statements
of Socrates in the dialogue as being purely ironical; see Anthony D’Amato, “Obligation
to Obey the Law: A Study of the Death of Socrates,” Southern California Law Review 49
(1976): 1079; Ernest Weinrib, “Obedience to the Law in Plato’s Crito,” American Journal
of Jurisprudence 27 (1982): 85-108. For the more traditional understanding, see Hans
Kelsen, Die Illusion der Gerechtigkeit—Eine kritische Untersuchung der Sozialphilosophie
Platons (Vienna: Manz, 1985): 386-388.

18 Kelsen originally maintained that from the viewpoint of a given normative order, the
norms of another system are devoid of validity, and, therefore, do not exist. The latter can
be conceived only as facts and not as an objective obligation. Kelsen changed his view
in this respect in his later work, General Theory of Norms (above n. 3), 211-212. On the
relationship between law and morality in Kelsen’s theory, see Ryuichi Nagao, “Kelsen on
Law and Morals: A Critical Analysis,” Nihon University Comp. L. 16 (1999): 35.
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moral philosophy of personal autonomy and utilitarianism with all its various
forms and shades. To state the alternative in very simple terms: good and just is
what furthers the personal freedom or what procures the individual or the society
the greatest benefit.

I will not attempt here to give a response to that ethical question. However,
it is important to recognize that the essential problem of justice and morality
consists of the need to decide between conflicting values. Each value in itself
is considered to be legitimate, but their clash in a given situation requires
a decision of priority that will have the effect of sacrificing one value for the
sake of the other. The ethical question consists now in deciding which value
will have to be sacrificed. The tragic aspect of the situation lies in the fact that
(unfortunately) it is impossible to preserve contemporaneously both values in
their integrity. Now, the higher the respective values are held, the more difficult
the decision becomes. One of the great antinomies resides in the tension between
individual and collective welfare. Yet, also the choice between individual
persons may sometimes require a “tragic” choice, such as the implantation of
human organs in the common case of their scarcity: who, among the urgently
waiting needy persons, shall be selected as the benefactor?*® As a matter of fact,
in view of the manifold ethical theories, any concrete decision will be considered
to constitute a subjective value judgment.? This decision between conflicting
values, constituting a value judgment, 1 will call henceforth a “moral decision,”
whatever its content may be.? In other words, this “moral” decision may still be
evaluated as being unjust or unethical.

| start from the premise that, in practice, there are no absolute values which
would always, in every situation, displace all other values. Even human life,
the highest individual value, does not always take priority; in all societies it has
admittedly to yield to collective survival, for example, in a defense war. In reality,
human lives are sacrificed—consciously or unconsciously—for the sake of much
lower economic values (take, for example, traffic victims, whose life could
theoretically be saved, but at very high costs). In this context one can mention

19 Cf. Guido Calabresi and Philip Bobbit, Tragic Choices (New York: Norton, 1978).

20 In Kelsen’s view, there are no objectively valid absolute values; all values are relative;
therefore, value judgments are always subjective: Kelsen, Essays in Legal and Moral
Philosophy, ed. Ota Weinberger, trans. Peter Heath (Dordrecht and Boston: Reidel, 1973),
xXxv, 7, 277; Kelsen, What is Justice? (above n. 13), 140-141.

21 Seethe important series of articles by Eliezer Goldman, “Religion, Morality, and Halakha,”
De‘ot 20 (1962): 47-61; 21 (1962): 59-72; 22 (1963): 65-76 [Hebrew]; repr. in Goldman,
Expositions and Inquiries—Jewish Thought in Past and Present, ed. Avi Sagi and Daniel
Statman (Jerusalem: Magnes Press, Hebrew University of Jerusalem, 1996), 265-305
[Hebrew].
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the famous dilemma of applying torture on a person in the case of a “ticking time
bomb,” in order to save the lives of innocents. In Germany this issue of the so-
called Rettungsfolter (“salvation torture”) caused a sharp public controversy in the
Daschner case,? against the background of Article 1 of the German Constitution,
which provides that “Human dignity shall be inviolable.”? The fundamental
question is whether human dignity is such an absolute value that the lives of other
people may be sacrificed in order to preserve its integrity.?* The ensuing value
judgment constitutes a moral decision which, in the eyes of the decider, appears
to be the just or moral solution in the given difficult situation. The decision may
leave us a feeling of tragicalness that renders us unsatisfied or even unhappy. But
subjectively, no other acceptable choice appeared to exist.

By introducing the notion of “moral decision,” the relationship between law,
morality, and justice receives a further dimension that goes beyond the formal-
normative one. Every norm-creative act, be it in relation to a general or an
individual norm, is preceded by a moral decision. Let us take first any specific
law enacted by the legislative body. The content of the legal norm is based upon
a moral decision, since the ordering of a certain behavior always implies a value
judgment. In many instances, history and background of the legislative act clearly
reveal the collective body’s specific choice between conflicting values. The
enacted law is the expression of the authority’s idea about what justice requires in
the envisaged situation. At the most general level, the legal ordering of a certain
behavior signifies the preference of a collective aim over personal autonomy.
The imposition of a certain conduct necessarily constitutes a restriction of an
individual’s freedom of action. Hence, every rule of conduct is the result of a
value judgment, and according to our definition, a moral decision.

22 Rolf Herzberg, “Folter und Menschenwiirde,” JZ 60 (2005): 321-328; Florian Jessberger,
“Bad Torture—Good Torture? What International Criminal Lawyers May Learn from the
Recent Trial of Police Officers in Germany,” Journal of International Criminal Justice 3
(2005): 1059, 1061-1062.

23 Federal Republic of Germany, Constitution, Art. 1: “Die Wiirde des Menschen ist
unantastbar.”

24 Inthis context, see also the decision of the German Federal Constitutional Court in relation
to the constitutionality of 814(3) of the Luftsicherheitsgesetz (Air Security Law), BverfG,
1BVR 357/05 of Feb. 15, 2006, §8118-124, 130-132, 135. See Tatjana Hornle, “Shooting
Down a Hijacked Plane—The German Discussion and Beyond,” Criminal Law and
Philosophy 3 (2009): 111-131. Cf. the decision of the Israel Supreme Court in Public
Committee Against Torture in Israel, HCJ 5100/94, P.D. 53(4) 817; cf. Kai Ambos, “May a
State Torture Suspects to Save the Lives of Innocents?” Journal of International Criminal
Justice 6 (2008): 261; Alon Harel and Assaf Sharon, “Can We Ever Justify or Excuse
Torture?” ibid., 241.
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The same is true for legal norms created on a lower, more concrete level,
such as judicial decisions. True, the judge is subject to the basic norm of the
legal system in whose framework he functions, and which orders him to abide
by the law. The legislator expects the judge to apply the enacted law. The idea
of application means that the judge is generally required to implement the prior
moral decision made by the legislative authority. By asking for general abidance,
the law constitutes an institutionalized normative context (value) with a highly
standardized solution of a moral problem.? The individuals subject to the law,
be it private or official persons, are required to forgo a renewed and independent
weighing of the relevant values involved in the situation. They are asked to
accept the law’s pre-established solution of the moral problem, to submit to the
authoritative value judgment.

Two factors, however, are mainly responsible for the reality of additional value
judgments during judicial decision-making. First, legal norms cannot usually
provide clear-cut solutions; they require judicial interpretation. There are several
reasons for the uncertainty created by legal provisions, such as the inevitable
shortcomings of human language, the deficiency of human foresight, the vagueness
of legal concepts, and the designed reliance upon judicial discretion. All these
and some other reasons prevent the application of norms from being a merely
logical process. Syllogistic reasoning will be functional only after all the premises
have been established by the judge. Judicial value judgments are, therefore,
inevitable. This signifies that the judge is forced to make new moral decisions.
The component of value judgments in the judicial process forms the essence of
the well-known phenomenon of judicial creativity, where the personality of the
judge plays an important role. In comparison with the functions of the legislative
body, the judicial leeway is evidently much more restricted. The framework of the
enacted law constitutes a natural limitation on judicial autonomy.

The second factor necessitating a personal moral decision on the part of the
judge touches upon an even more fundamental aspect. It concerns the judge’s very
inner willingness to apply the law in the sense of the legislator. At first glance, this
may be surprising. But where the judge constitutes the final instance of a case, his
or her loyalty toward the law is of greatest importance. From a normative point
of view, the final decision of a court is binding—that is, legally valid—whatever
its content may be. The finality of a judicial instance’s decision (generally of a
supreme court) is an aspect of the “dynamic” nature of positive law.? A judge’s
resolution to be loyal to the law, therefore, is again a moral decision.

25 Goldman, Expositions and Inquiries (above n. 21), 275, 290-291, uses the term of “closed
moral context.”
26 Kelsen, The Pure Theory of Law (above n. 3), 195-201, 236-245, 353-355.
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2.3. Autonomy and Heteronomy

In the context of law and morality, 1 would like to make several additional
comments on the notions of autonomy and heteronomy. Many writers oppose
the heteronomous character of law to the autonomous one of morality. From the
perspective of individuals subject to law, the legal norms are, indeed, imposed
upon them from the outside. Their validity is independent of their personal
recognition or acceptance.

In order to be moral, human behavior must originate in a person’s autonomous
will, and be based upon nothing else than the duty derived from reason. In Kant’s
terminology, the moral law must determine the will directly; one must act out of
duty and not out of self-interest. In the words of a Jewish author dealing with the
notion of duty in Jewish ethics:#

The categorical character of the imperative, its peculiarity that its
law does not depend upon an extraneous purpose, but is an end in
itself and, therefore, obliges categorically—this quality assumes
necessarily “a property of the will by which it gives itself laws.”?
Kant calls this quality of the will: “autonomy” or self-legislation of
the will. This capacity of the will constitutes the “supreme principle
of morality,”? since without it a categorical imperative could not be
possible; because if the law came from an object extraneous to the
will, it would be valid only hypothetically, and would be, according
to its origin, heteronomous.

All other moral systems, except the categorical imperative, are heteronomous in
the Kantian sense, since the necessity of acting arises out of an interest and not
from pure duty. The heteronomy of the will is the origin of all spurious principles
of morality: “I ought to do something because | will something else”**—such as
happiness or a benefit.

It seems, therefore, that Kant’s idea of autonomy comprises two dimensions:
first, the moral acting out of duty, that is, the basis of the cognition of what is
unconditionally valid, without any extraneous interest in the success of the act;
second, the autonomous cognition of the content of the moral law on the basis
of the own personal, human reason. Hence, abiding by a law out of fear of the

27 Ehrenfeld, Der Pflichtbegriff (above n. 9), 35-36.

28 Cf. Immanuel Kant, Groundwork of the Metaphysics of Morals, ed. and trans. Mary Gregor
and Christine Korsgaard (Cambridge: Cambridge University Press, 1998), 46.

29 lbid.

30 Ibid., 47.
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sanction, or in the hope for a reward, is heteronomous in the first sense. The
fulfillment of a law, such as state law, because it is a law, that is, out of a pure
sense of duty, is autonomous in the first sense, but heteronomous in the second
sense, since the content of the law has not been established autonomously by
the abiding individual; it originates from the legislature. The same is true for
positive morality: the content of this social order is established from the outside;
the individual submits himself or herself because of desiring the positive social
sanction (approval, praise), or because of seeking to avoid the negative one
(disapproval, censure, etc.). The only autonomous order in the second sense is
the personal morality that has been established independently by the individual.

However, these Kantian premises require a certain qualification. The assump-
tion of a complete individual autonomy in relation to personal morality is hardly
realistic. An individual’s personal morality is subject to the influence of a number
of powerful external factors such as education and social environment. On the
other hand, a person’s concrete behavior is, in the end, always based upon a
certain moral decision. Whatever may be the motive for a decision, the choice
between alternatives constitutes an autonomous “moral decision.”

Quite frequently individuals may decide to submit themselves to another
moral or religious authority. In this case, their personal autonomy exhausts itself
in the basic decision to accept as binding the heteronomous set of rules, and in the
ultimate decision, to behave in conformity with them in concrete circumstances.
As mentioned, the law, as such, can be incorporated into the personal morality.
Seen from this perspective, the notions of autonomy and heteronomy are of a
rather relative significance.®

A final observation on the possible conflict between law and morality: Since
every normative order is unitary and exclusive, norms of different systems cannot
clash in a formal normative sense. Their conflict takes place in the mind of the
individuals who find themselves addressed by two independent sets of norms. The
resolution of this conflict requires an individual moral decision, which involves
preferring one norm over the other and enduring the rejected norm’s sanction.
Thus, in case of a conflict between personal morality and state law, the individual’s
choice is between abiding by the state law and suffering the pangs of conscience,
and acting according to one’s ethics and accepting the state’s sanctions.

31 In this sense, cf. Moritz Steckelmacher, Das Princip der Ethik vom philosophischen und
judisch-theologischen Standpunkte aus betrachtet (Mainz: J. Wirth, 1904), 64: “When |
accept by my own will the divinely transmitted law, as being conformed to my innermost
duty, transforming it to my own, assimilating it to my inner self—then | am really
autonomous, as far as | can become it as a human being.” [Author’s translation, I.E.]
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3. Law and Morality in Judaism

3.1. Legal and Moral Sanctions

The conceptual tools elaborated in the preceding section will now serve us in
the analysis of the relationship between law, justice, and morality in the Jewish
tradition. However, the religious character of all its norms adds a most significant
dimension to the relationship between law and morality. Divinity, conceived as
the ultimate source of normative validity, is, by definition, of absolute nature. For
the believer it constitutes, therefore, the supreme value, in face of which every
conflicting human interest must, in principle, give way. The basic norm: “You
ought to abide by the commands of Divinity” is of absolute and unconditional
validity, if the existence of Divinity is taken seriously. The authority of the supra-
human entity is absolute.

In this context, I would like to touch briefly upon the opinion of a scholar
who claims that the Kelsenian principle of the unity and exclusiveness of every
normative system is inapplicable to Jewish law.*? The latter, the halakha, is, in
his view, of a pluralistic nature. The author adduces as proof of his thesis the
halakhic principle that recognizes the normative force of state law. According
to Jewish commentators, this principle is based upon the fact that the law of the
state has been accepted by the whole population.® In the author’s view, this is an
example of the pluralistic foundation of Jewish law. From a normative point of
view, this argument is unfounded. The actual motive for state law’s reception into
Jewish law does not detract from the necessity of its formal incorporation into
the receiving system. The validity of state law inside Jewish law is necessarily
founded upon the basic norm of Jewish law.3* This can be seen from the very
formulation of the said principle dina de-malkhuta dina, “the law of the state is
the law,” or, in other words, the law of the state becomes a Jewish religious law.*®

Kelsen’s normative monism constitutes an epistemological principle and, as
such, must be valid for all systems. Should it appear to be invalid for Jewish

32 Avi Sagi, Judaism: Between Religion and Morality (Tel Aviv: Hakibbutz Hameuchad,
1998), 116-120 [Hebrew].

33 B Bava Batra 54b; R. Samuel b. Meir (Rashbam) (ca. 1080-1160), ad loc.. On this
principle in general, see Menachem Elon, Jewish Law—History, Sources, Principles, vol.
1 (Philadelphia: Jewish Publication Society, 1994), 64—74; Shmuel Shilo, The Law of the
State is Law (Jerusalem: Jerusalem Academic Press, 1974) [Hebrew].

34 As a matter of fact, Jewish law determines the exact scope of the principle. State law is
given validity only very partially and under very specific conditions.

35 This means, among other things, that the violation of state law constitutes an offence under
Jewish law.
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law, then it would be scientifically untenable. In my view, however, the principle
remains generally valid. The fact that in the Jewish tradition, like elsewhere, one
can find partisans of a dualism of natural law and positive law does not constitute
a proof against the validity of Kelsen’s theory.*

I have defined the distinction between law and morality—following Kelsen’s
approach—on the basis of the difference in the kind of sanction. Whereas this
criterion establishes a clear distinction in relation to human law, it loses much of
its importance and acuity in the realm of the Jewish religious normative order.
The reason for it lies in the assumption that behind all the religious norms—~be
they legal or moral—stands one and the same (divine) authority. This observation
needs further elaboration. In rabbinic Judaism law, the halakha, occupies a
central position. Religious norms, which in Judaism tend to regulate all human
activities, call for organized societal sanctions, backed with a threat of physical
coercion. Traditional Judaism never subscribed to the notion—adopted by Moses
Mendelssohn® and a number of Protestant theologians®*—that there exists an
irreconcilable conflict between law, as a coercive order, and religion as based
upon acts of faith. In Judaism, the physical enforcement of religious norms—
which, certainly, is not the ideal situation—is nevertheless society’s ultimate
collective duty.*® Obviously, physical coercion in the non-interpersonal sphere is
mainly aimed at the prevention of religiously prohibited acts, but one finds some
talmudic sayings which would seem to equally admit it for the enforcement of
purely ceremonial acts.* In any case, a system of law, in the strict sense of social
coercive order, forms an integral part of Judaism. On the specific problems, that
is, to what extent it still functions as such a legal system in the contemporary
world, we shall make some short comments later on.

36 Sagi, Judaism (above n. 32), attempts to differentiate between a descriptive analysis and a
normative judgment. In my view, this attempt is highly problematic methodologically.

37 Moses Mendelssohn, “Jerusalem oder iiber religiose Macht und Judentum (Berlin
1783),” Gesammelte Schriften, vol. 3 (Berlin: Akademie Verlag, 1929-1938) 255-362;
Mendelssohn, Jerusalem and Other Jewish Writings, trans. and ed. Alfred Jospe (New
York: Schocken, 1969). For a detailed analysis of this work, see Alexander Altmann,
Moses Mendelssohn—A Biographical Study (Philadelphia: The Jewish Publication Society
of America, 1973), 514-552.

38 Englard, Religious Law (above n. 12), 21-22.

39 On Mendelssohn’s attempt to reconcile his view with the Jewish tradition, see Altmann,
Moses Mendelssohn (above n. 37), 547-549; Julius Guttmann, “Mendelssohn’s Jerusalem
und Spinoza’s ‘Theologisch-Politischer Traktat,”” Bericht der Hochschule fiir die
Wissenschaft des Judentums 48 (1931): 31-67.

40 B Ketubbot 86a; B Hullin 132b. On the problem in general, see Michael Nehorai, “Can
a Religious Act Be Performed through Compulsion?” Da‘at 14 (1985): 21-34 [Hebrew];
Avi Sagi, Jewish Religion after Theology (Boston: Academic Studies Press, 2009), 17-26.
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Judaism does not rely exclusively upon organized societal sanctions: as typical
in respect of many other religious, it knows a whole ambit of other sanctions,
ranging from expressions of approbation and censure to promises of supra-
human reward and punishment. In many instances positive worldly sanctions are
combined with promises or threats of additional transcendent retributions. In terms
of effectiveness, transcendent sanctions are often at least as efficient as threats of
physical coercion, if not more so. The matter depends upon the individual’s state
of belief. For a genuinely religious person, the difference in nature between a
societal and a transcendent sanction is of no decisive importance. Moreover, since
all the different sanctions are established by the same authority, and are often
conceived as being cumulative, the distinction between religious legal and moral
norms becomes rather artificial. Finally, the borderline between physical and non-
physical societal sanctions is not always as clear as the dichotomy would suggest.
Let us take for example the sanction of excommunication entailing the denial of
certain religious privileges. The implementation of that sanction does not require
the cooperation of the person subjected to it, and, therefore, there seems to be no
need for organized societal coercion.

More important, are, however, those quite numerous halakhic rules of conduct,
which explicitly renounce judicial enforcement by limiting themselves to general
expressions of censure or by relying exclusively upon divine sanctions. The gradual
transition from legal to moral norms is further attested to by the phenomenon
of different levels of behavior, varying according to the state of the individual’s
perfection. Thus, the requirements of a person who has reached the status of
hasid (pious) are more stringent than that of the ordinary person.* In this context
mention should be made of talmudic notions linked to equity and supererogation,
such as “the characteristic of Sodom (middat sedom),”*? “beyond the letter of the
law” (li-fnim me-shurat ha-din);* “standard of saintliness” (middat ha-hasidut);*
“Do what is right and good in the sight of the Lord” (Deut. 6:18).*° In several

41 Cf. Isadore Twersky, Introduction to the Code of Maimonides (New Haven and London:
Yale University Press, 1980), 134-135.

42 Ethics of the Fathers, 5:10; B Bava Batra 12b; Shulhan Arukh, H.M. 174:1.

43 B Bava Mezia 24b, 30b; B Bava Kama 99b..

44 B Bava Mezia 51b-52b; B Shabbat 120a; B Hullin 130b.

45 NJPS trans. On the topic in general, see Isaac Herzog, The Main Institutions of Jewish Law,
2nd ed., vol. 1 (London: Soncino Press, 1965), 381-386; Moshe Silberg, Talmudic Law
and Modern State, trans. Ben Zion Boxer (New York: Burning Bush Press, 1973), 93-130;
Shalom Albeck, “Law and Morality in Jewish Tradition,” State Audit—Developments in
Public Accountability, ed. Benjamin Geist (London: Macmillan Press, 1981), 365-385;
Shmuel Shilo, “On One Aspect of Law and Morals in Jewish Law: Lifnim mi-shurat ha-
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cases there are controversies among the rabbis about the judicial enforceability of
these rules of behavior. If they are to be physically enforced, then the moral norms
are transformed into legal ones.

The close proximity between moral and legal norms in the religious system
is the outcome of one of the central aims of religion: the perfection of the
individual.*® Perfection, in the religious sense, relates to the individual’s position
vis-a-vis Divinity, the Creator.” The integration of human perfection—be it
intellectual contemplation or behavioral achievements—into the notion of the
service of God creates a unitary framework for the religious norms. Hence, there
are no a priori ideological-political premises limiting the function and ambit of
law to the coordination of inter-human activities in society. Coercive measures are
legitimate beyond the interest of social coexistence, as long as they can achieve
their objectives of individual perfection.

A telling example of a legal rule which gives preference to the moral aim of
personal perfection over other interests is the following case: “If one encounters
two animals, one crouching under its burden and the other unburdened because
the owner cannot find anyone to help him load, he is obligated to unload the first
to relieve the animal’s suffering, and then to load the other. This rule applies only
if the owners of the animals are both friends and both enemies (of the person who

din,” Israel Law Review 13 (1978): 359; Twersky, Introduction (above n. 41), 427-429,
510-513. See also Shubert Spero, Morality, Halakha, and the Jewish Tradition (New
York: Ktav, 1983), 166-200; H.J. Laks, “Three Proposals Regarding the Relationship of
Law and Morality in the Halakha,” Jewish Law Annual 8 (1989): 53; cf. Moshe Drori,
The Concept of Abuse of Rights in Jewish Law—Kofin ’al Middat Sedom, ed. Yaron Unger
(Ofra: Makhon Mishpete Erez, 2010) [Hebrew].

46 Cf. Twersky, Introduction (above n. 41), 134-135, 427-429; see also Rabbi Shneur Zalman
Pines, The Ethics of the Bible and the Talmud, 2nd ed. (Jerusalem: privately printed, 1977),
35-38 [Hebrew]; Boaz Cohen, “Law and Ethics in Light of Jewish Tradition,” Jewish and
Roman Law-A Comparative Study, vol. 1 (New York: Jewish Theological Seminary of
America, 1966), 65, 68, 76, et passim.

47 In this context, mention has to be made of the fact that as a consequence of Jewish law’s
emphasis on the position of human beings before Divinity, the halakhic discourse focuses
on human duties and not so much on human rights. Cf. Abraham Weingort, “Ethique et
droit dans la tradition du judaisme,” Revue Historique de Droit Francais et Etranger 68
(1990): 463. See especially Kelsen, Pure Theory of Law (above n. 4), 125-140. According
to Kelsen, from the point of view of the pure theory of law, the stress should be placed on
the duty of a person and not on the right of another. However, one could still argue that,
from an analytical point of view, a right usually corresponds to the duty and its enforcement.
This right exists in favor of the person who has the power to initiate proceedings in order
to enforce the duty.
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comes upon them). But if one is an enemy and the other a friend, he is obligated
to load for the enemy first, in order to subdue his evil impulse.”*®

As a result, the religious-legal endeavor to achieve individual perfection is
more important than the immediate relief of an animal’s pain, the prevention of
it is, according to important rabbinical authorities, a commandment of biblical
standing.*® Obviously, where perfection signifies voluntary submission to divine
commands, coercion loses its justification in view of religion’s contrasting
objective. The rabbis have been very much aware of the dialectical tension
between law and faith, between coercion and free choice. Not surprisingly, they
rate serving God out of pure love higher than doing so out of fear.*

In conclusion, the distinction between legal and moral norms in the Jewish
tradition is of much less importance, in the light of the identical norm-giver.s! In
view of the religious ideology of service of God and collective responsibility, the
sphere of legal norms is considerably more extensive than generally accepted
in Western democracies that have adopted a liberal-utilitarian philosophy.
As mentioned before, the modern liberal state limits itself to the creation and
preservation of the external conditions enabling the individual to live up to his or
her own ethical principles without, evidently, causing damage to others. However,
in the contemporary world, where the mostly secular states maintain a monopoly
on force, religious systems operate only as positive moral orders, since their
organs lack the possibility of autonomous physical enforcement. In some states,
among them lIsrael, certain religious norms are legally enforceable through their
reception by, and transformation into, state law.

3.2. The Substantive Conflict between Religion and Morality

The formal, sanction-oriented distinction between law and morality by no means
exhausts the problem of their relationship in the Jewish religious tradition. Amuch
deeper problem exists on the substantive level, where a conflict is experienced
between specific religious norms and norms of positive morality or personal

48 Maimonides, Book of Torts, Murder and Preservation of Life, 13:13, trans. Isaac Klein
(New Haven: Yale University Press, 1954), 235-236. The rule is based upon B Bava Mezia
32b.

49 Cf. Shulhan Arukh, H.M. 272:9 and Rema ad loc.

50 On fear of Heaven, reverence, and love in relation to human conduct, see, in general,
Efraim Urbach, The Sages: Their Concepts and Beliefs, trans. Israel Abrahams, 2nd ed.
(Jerusalem: Magnes Press, 1979), 400-419.

51 Albeck, Law and Morality (above n. 45), 369; Cf. Kelsen’s remarks on legislative
provisions lacking sanctions, The Pure Theory of Law (above n. 4), 54.
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ethics. Moreover, the problem has been conceived as raising fundamental
theological and philosophical issues: What is the relationship between revealed
divine commands and absolute ethical values? Are ethical values determinable
by intellect and reason, and to what extent are they subject to divine revelation?
These questions have engaged the minds of philosophers and theologians since
antiquity.> The opinions on these issues are divided in Islam, as well as in Judaism
and Christianity. The medieval controversy between rationalists and voluntarists
reflects the deeply felt theological problem. The objections of Maimonides
(1138-1204) to Saadia Gaon’s (882-942) rational conception of moral virtues
are representative, in the Jewish philosophical tradition, of the cognitive issue.*
No doubt, all of these fundamental questions relating to the relationship between
religion and ethics are of greatest importance in philosophy and theology. They
concern the nature of Divinity; among these issues there is the most complex
problem of divine governance, the so-called theodicy. It is no wonder that an
enormous extent of literature has dealt with these problems and continues to
deal with them. However, the contemporaneous, Orthodox rabbinic Judaism
is not inclined—apart from very few exceptions—to deal systematically with
theological-philosophical questions in general, and with the abovementioned ones
in particular.® We will limit ourselves to an enquiry into the way the rabbinical

52 See the Euthyphro on the question of piety; cf. Mark McPherran, “Socratic Piety in the
Euthyphro,” Journal of the History of Philosophy 23 (1985): 283-310; Richard Sharvy,
“Euthyphro 9b—11b: Analysis and Definition in Plato and Others,” NoGs 6 (1972): 119—
137; John Hall, “Plato: Euthyphro 10a1-11a10,” The Philosophical Quarterly 18 (1968):
1-11; Peter Geach, “Plato’s Euthyphro—An Analysis and Commentary,” The Monist 50
(1966): 369-382.

53 Eliezer Goldman, “The Ethical Philosophy of R. Saadia Gaon,” in Expositions and
Inquiries (above n. 21), 23-44; Goldman, “The Complexity of Ethical Philosophies—R.
Saadia Gaon and Maimonides,” ibid., 45-59 [Hebrew]; Nahum Arieli, “Morality in
Saadia’s and Maimonides’ Teachings,” Da‘at 15 (1985): 37-66 [Hebrew]; Twersky,
Introduction (above n. 41), 456-459; David Rau, “Die Ethik R. Saadyas,” Monatsschrift
flir Geschichte und Wissenschaft des Judentums 55 (1911): 385-399, 513-530, 713-738;
56 (1912): 65-79, 181-198.

54 Two Israeli professors of philosophy have undertaken the task of a comprehensive analysis
of the relationship between religion and morality in traditional Judaism: Prof. Avi Sagi
of Bar-Ilan University and Prof. Daniel Statman of the University of Haifa. First, they
analyzed the general fundamental question of the relationship between religion and
morality: Daniel Statman and Avi Sagi, Religion and Morality (Amsterdam: Rodopi,
1995). Then—based on their general insights—they inquired into the said relationship
in Judaism: Statman and Sagi, “Divine Command Morality and Jewish Tradition,” The
Journal of Religious Ethics 23 (1995): 49-68; for an expanded version of this article in
bookform: Sagi, Judaism (above n. 32). Ehrenfeld, Der Pflichtbegriff (above n. 9) arrived
at similar conclusions on the basis of Jewish sources. This author thinks that the ethics of
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tradition copes with a situation of a conscious, concrete conflict between a divine
commandment and the personal morality of a believer. These conflicts take
place—subjectively seen—in the conscience of the believer, who will have to
decide which of the two conflicting normative orders he will now follow. It puts
the believer before the grave dilemma of a conflict of duties, since she considers,
in principle, both orders as binding for her.

In the Bible we find a series of situations that appear to us as a contradiction
between a divine commandment and ethical principles. A famous case of such a
situation is the divine order to Abraham to sacrifice his son Isaac. There exist many
attempts—in the Jewish rabbinic tradition included—to resolve this contradiction.*
However, our interest here lies exclusively in the conflict situation as such, and not
in interpretations that attempt to ultimately avoid the contradiction. In the case
of Abraham, the Bible itself does not explicitly mention such a conflict, since he
apparently obeys the divine order without hesitation. One finds an allusion to such
a conflict in the biblical story of the expulsion of Hagar and her son Ishmael.* The
Bible recounts that it was very grievous in the eyes of Abraham, but God told
him to hearken unto the voice of his wife, which is what he then did.%” Indeed, the
religious answer seems to be unequivocal: God’s command constitutes an absolute
value, in face of which any contrary, merely human, value-system must give way.
An outstanding example of such a clear-cut theocentric solution to the dilemma is
found in the talmudic account of the Biblical story about King Saul’s tragic failure
in dealing with the vanquished Amalekites:*® “When the Holy One, blessed be
He, said to Saul: ‘Now go, attack Amalek,’®® he said: ‘If on account of one person
the Torah said: Perform the ceremony of the heifer whose neck is to be broken,®

Judaism teach the autonomy of morality, recognize human reason as a source for morality,
and subject Divinity Itself to the moral order; ibid., 123-125. For a critique of Prof. Sagi’s
method in relation to some of the sources, see Yoav Altman, “Between Torah Ethics and
‘Academic’ Ethics,” HaMa‘ayan 46/1 (2005): 67-72 [Hebrew].

55 Cf. Sagi, Judaism (above n. 32), 257-267; cf. also the manifold explanations of other
ethically problematic stories in the Bible, ibid., 182-229. See also in connection with
the sacrifice of Isaac, J.G. Gellman, “A Hasidic Interpretation of the Binding of Isaac:
Rabbi Leiner of Izbica,” in Between Religion and Ethics, ed. Avi Sagi and Daniel Statman
(Ramat Gan: Bar-Ilan University Press, 1993), xxiii-xxxix; Isaac Kalimi, “*Go, | Beg You,
Take Your Beloved Son and Slay Him!’: The Binding of Isaac in Rabbinic Literature and
Thought,” Review of Rabbinic Judaism—Ancient, Medieval and Modern 13 (2010): 1-29.

56 Gen. 21: 9-15.

57 Itis possible that Abraham was convinced by the divine promise, ibid. 21: 13: “And also
the son of the bondwoman will | make a nation, because he is thy seed” (NJPS trans.).

58 B Yoma 22b.

59 1 Samuel 15:3 (NJPS trans.).

60 Cf. Deut. 21.



Law and Morality in the Jewish Tradition | 237

how much more ought consideration to be given to all these persons. And if human
beings sinned, what has the cattle committed; and if the adults have sinned, what
have the little ones done?” A divine voice came forth and said: ‘Be not righteous
overmuch.””¢?

A further interesting example of barely veiled and poignant moral criticism

of a religious legal rule one finds in a Midrashic comment on the unfortunate
position of mamzerim, the offspring of an incestuous or adulterous relationship.

61

62

... It bears on what is written in Scripture: “But | returned and
considered all the oppressions” (Eccl. 4:1). Daniel the Tailor
interpreted the verses as applying to bastards. “And behold the
tears of such as were oppressed” (ibid.). If the parents of these
bastards committed transgression, what concern is it of these poor
sufferers? So also if this man’s father cohabited with a forbidden
woman, what sin has he himself committed and what concern is it
of his? “And they had no comforter” (ibid.), but: “On the side of
their oppressors there was power” (ibid.). This means, on the side
of Israel’s Great Sanhedrin which comes to them with the power
derived from the Torah and removes them from the fold, in virtue
of the commandment: “A bastard shall not enter into the assembly
of the Lord” (Deut. 23:3). “But they had no comforter.” Says the
Holy One, blessed be He: ‘It shall be My task to comfort them.” For
in this world there is dross in them, but in the World to Come, says
Zechariah, | have seen them all gold, all of them pure gold: hence it
is written: ‘I have seen, and behold a candlestick all of gold, with a
gulah [bowl] upon the top of it—roshah” (Zech. 4:2).t?

Eccles. 7:16. The parallel version of this story in Kohelet Rabba (7:33) has: “Do not be
more just than your Creator.” In his comments on Rabbi Jakob Emden’s commentary on
Ethics of the Fathers, Rabbi Zevi Hirsch Levin (Hirschel Ldbel, 1721-1800), onetime
chief rabbi of Berlin, refers to the Biblical commandment to annihilate Amalek. He states
that the foundation of all ethics lies for the Jewish person in the divine law as revealed
by Moses and that no other morality exists. “Therefore, the Torah commands sometimes
acts that should not be executed according to human nature and reason. Thus, it ordered
to annihilate Amalek, human beings and animals. . . . Whatever is written explicitly in the
Torah cannot be changed, though it may appear to be against the morality of reason; do not
oppose you to it” (in Ethics of the Fathers with Four Commentaries [Jerusalem: Sefarim
Torani’im, 1986], 1a—b [Hebrew]). The attempt by Sagi and Statman, “Divine Command
Morality” (above n. 54), 47-48, to attenuate this opinion of Rabbi Levin is, in my view,
ideologically inspired.

Leviticus Rabba 32:8 (Soncino trans.). The Midrash mentions that the words of the prophet
Zachariah, mwxa 5y nom, were interpreted differently by two of the sages: One reads golah
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By identifying the “oppressors” with the Great Sanhedrin, the legitimate authority
responsible for the implementation of religious law, the commentator suggests
a very daring implication. The final reliance upon God’s consolation, though
betraying resignation to the inevitability of the law’s actual harsh results, creates
a peculiar tension between God and His laws.®

Another allusion to an external moral criticism of a religious law is made
in relation to the halakhic rule which discriminates between Jews and Gentiles
in respect of the liability for goring oxen. The Talmud recounts that two
commissioners sent by the Roman government, after having thoroughly studied
Jewish law, remarked:® “We have minutely examined all your law and it is correct,
except what you say that if an ox of an Israelite gores an ox of a Canaanite there
is no liability, [whereas if an ox] of an Canaanite gores the ox of an Israelite . .
. there is liability to pay full compensation . . . We will not tell this matter to the
government.”

The two commissioners thus mercifully promised that they would not divulge
this legal state of affairs to the Roman government.® The Jewish sources provide
different reasons for the legal discrimination between Jews and Gentiles, but the
feeling of an ethical problem remains.®

The truth is, however, that until modern times the problem of a conflict between
Jewish law and a different moral system did not seriously engage Jewish religious
thought. The theocentric outlook, combined with a strong sense of submission to
legitimate religious authority, provided the necessary answers to possible critical
moral objections of individuals.

“exile,” meaning that the Shekhina (Divine Presence) will accompany the people into the
exile; the other reads go’alah, “her redeemer,” meaning that God, the Redeemer, will lead
them out of the exile.

63 See Sagi, Judaism (above n. 32), 242, and see the various legal attempts to solve the actual
concrete problems of the mamzerim, ibid., 242-256.

64 B Bava Kama 38a.

65 In the parallel story in the Jerusalem Talmud, Bava Kama 4,3, a number of additional
discriminations between Jews and Gentiles are mentioned. The Talmud recounts there that
the Roman commissioners forgot all they had learned when leaving Palestine.

66 See the rationale given by the Babylonian Talmud, Bava Kama, 38a (Divine punishment
for the fact that the Gentiles do not observe the seven Noahide laws imposed upon them).
Cf. especially the ethical-philosophical justification by Maimonides in his commentary
on the Mishnah, Bava Kama, 4:3; contrast his utilitarian argument in Mishne Torah, The
Book of Torts, Damage by Chattels 8:5, trans. Isaac Klein (New Haven: Yale University
Press, 1954), 29. In the opinion of R. Menahem Hameiri (1249-1316), the discriminatory
provisions concern exclusively people practicing idolatry, but not the civilized nations of
the Christian and Muslim faiths. See Hameiri, Beit ha-behira, Bava Kama (Jerusalem: K.
Schlesinger, 1963) 37b, 122.
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An interesting and influential attempt to provide a theological foundation to
the precedence of divine law over human reason was undertaken by the Great
Rabbi Loew of Prague (Maharal) (ca. 1525-1609), who, at the eve of modern
times, came in contact with the humanistic thoughts of the Renaissance at
the court of Emperor Rudolf Il. In his view, the divine law of the Torah is the
expression of the absolute intellect, which is far superior to human reason; hence,
the possible divergences between human law (n°o1°1 n7) and Jewish religious law.
The former is based upon commonsense reasoning (7920) and human reflection
(7awnn) aimed at the perfection of worldly affairs (22w 137°n). The Torah, on the
other hand, “is pure intellect and does not heed to human common sense.”®” He
stipulates as guiding principle: “Whenever you find a thing which is remote from
human reason, the cause is that [the sages’] opinion is based upon divine reason
which is superior to human reason.”®

Mabharal’s writing exercised a great influence upon important trends in
Hasidism. As a matter of fact, the notion that divine reason, upon which the Jewish
law is based, is far superior to human reason has a special place in Hasidism.®

3.3. The Tension between Law and Equity

A different reaction occurred in the Jewish tradition in relation to the inevitable
tension between what has been called the letter and spirit of law. The talmudic
sages were well aware of the fact that formal adherence to the law, and the
individual insistence upon one’s strict rights, may fall short both of substantive
justice in the social context and in that of personal perfection. Hence the famous
saying of Rabbi Yohanan, quoted in the Talmud, that the insistence upon one’s
strict rights was the main reason for the destruction of the Second Temple.™

67 Maharal, Be’er ha-golah, Be’er sheni (Jerusalem: n.p., 1971), 31-32: *m% n*%ow amnm
X72071 P8 9 7107 X7 [author’s translation, 1LE.].

68 Ibid., 37: “Pi omPaTWw $7awa P T PR WX PIWN PINT RITW ATD 927 R¥NOW PR 733,30
SR Pown Abynh RIT WK pIvRA Pown RIMw AN °377 b H¥” [author’s translation, 1.E.].
The author justifies himself for revealing such things. He claims to have done it for the
honor of the Torah and God may forgive him; it was a reaction to writings that protested
against the fact that religious precepts go against human reason. See also Rivka Schatz-
Uffenheimer, “The Maharal’s Conception of Law—Antithesis to Natural Law Theory,”
The Jewish Law Annual 6 (1987): 78-93.

69 The idea is prominent in the literature of Habad. Cf. below, p. 255, on the generally
skeptical approach to human reason by Hasidism.

70 B Bava Mezia 30h. Cf. generally Boaz Cohen, “Letter and Spirit in Jewish and Roman
Law,” Jewish and Roman Law, vol. 1 (New York: Jewish Theological Seminary of
America, 1966), 31-64, esp. 50-57.
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Throughout the generations, rabbinical authorities have attempted to overcome
these inherent shortcomings of legal rules by requiring from the individual higher
standards of behavior.” This reliance on moral norms—in the sense of legally
unenforceable conduct—does not constitute a problem of a clash between two
value systems. The individual is not put before a problem of conscience, because
he is allowed, and even required, to act with moderation by forgoing the full
extent of his legal rights.”? As mentioned above,” the ideas of supererogation
and equity do not stand in opposition to religious law, but supplement it in the
framework of the comprehensive religious normative system.™

3.4. Judicial Process and Moral Decision

The rabbis were fully conscious of the decisive human dimension in the
application of religious law and the dominant place of the individual scholar’s
personal outlook in reaching legal conclusions. They were aware of the fact
that the legal method of conceptual reasoning could not provide an exclusively
formal-logical, deductive way to reach the solution of a legal problem. Indeed,
the talmudic sages insisted that a precondition of the nomination of a judge was
his ability to declare a reptile to be a pure animal on the basis of Biblical law.”™
However, a reptile is the symbol of impurity and described as such explicitly in
the Bible.” This demonstrates that the Rabbis were convinced that a judge could
reach, by means of purely juridical concepts, any legal result, even one that seen
from a religious point of view would be considered a complete absurdity.”” What
hinders, therefore, the judge from reaching such a conclusion? It is his faith, his
religious outlook, his personal commitment, and loyalty toward the religious law;
it is what in the Jewish context is called fear of Heaven (o°»w nx3°)—hence, the
indispensable requirement that the judge must be a believer and God-fearing.”™

71 Cf. Aaron Lichtenstein, “Does Jewish Tradition Recognize an Ethic Independent of
Halakha?” in Modern Jewish Ethics, ed. Marvin Fox (Columbus, OH: Ohio State
University Press, 1975), 62-88.

72 Izhak Englard, “The Problem of Equity in Maimonides,” Israel Law Review 21 (1986):
296, 331-332.

73 Above, p. 232-233.

74 Cf. Lichtenstein, “Does Jewish Tradition” (above n. 71), 67, 70-73, 83.

75 B Sanhedrin 17a.

76 Lev. 11:29-30, 43-44.

77 The Talmud (B Eruvin 13b) recounts that a learned disciple in Yavneh had found 150
reasons to declare a reptile to be pure.

78 In this sense: Psalms 111:10: “The beginning of wisdom is the fear of the LORD” (NJPS
trans.); Proverbs 9:10; Ethics of the Fathers 3:9, 17. See Izhak Englard, “The Problem of
Jewish Law in a Jewish State,” Israel Law Review 3 (1968): 254, 270. Cf. in this context
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In the absence of this precondition, neither the judge nor his judgment will be
considered legitimate from a religious standpoint. Jewish sources know a special
term for apparently well-reasoned, but intrinsically wrong, legal conclusions: “To
reveal a face in the law,” (7702 %30 M%3%) which means to approach the law
brazen-facedly.™

However, it remains a fact that also the God-fearing judge and decider, who
subject themselves unreservedly to the yoke of the law, can—and generally do—
introduce into their decision elements of their specific personal religious ideology.
In other words, the personal ethical ideas and values of the decider—evidently
in the legitimate framework of the Jewish Orthodox religion—penetrate during
the judicial process into the decision. Two factors contribute their part to this
phenomenon: the omnipresence of dissent in the halakha® that enables the decider
to make a choice, and the manifold general legal standards, whose concretization
leaves place for ethical considerations.

The creative function of the “halakhic man” was emphasized by Rabbi Joseph
B. Soloveitchik (1903-1993):

Since the halakhic gesture is not to be abstracted from the person
engaged in it, | cannot see how it is possible to divorce halakhic
cognition from axiological premises or from an ethical motif. If
halakhic research were limited to its interpretive phase—deciphering
some obscure texts—such a discrepancy between the logical and the

the statement by Rabbi Joseph Carlebach (1883-1942), chief rabbi of Hamburg, Das
gesetzestreue Judentum (Berlin: Schocken Verlag, 1936), 10-11, where he emphasizes
the dialectics between constraint and freedom in the moral decision of a Jew: “So ist die
Entscheidung des ethischen Konflikts Gebundenheit und Freiheit in einem . .. Auf dem
Grund des Gesetzes kann und soll die Individualitat, die Freiheit des einzelnen, erwachsen;
das Gesetz nur kann uns Freiheit geben. . . . Diese Freiheit in der Gebundenheit . . . ist
das Geheimnis unserer personlichen und geistigen Freiheit und das Wesen jidischer
Individualitéit.” “Thus the decision of the ethical conflict is at once constraint and freedom. .
.. On the basis of the law, the individuality and the freedom of the individual can and should
accrue; only the law can give us freedom. . . . This freedom under constraint . . . is the secret
of our personal and spiritual freedom and the essence of Jewish individuality.”

Rabbi Carlebach, an outstanding personality and prominent scientist, was killed by the
Nazis near Riga.

79 Ethics of the Fathers 3:15; the standard printed text adds na%n2 x5w (“not according to
the halakha”). It seems that these two words were added to the original text later on; see
Urbach, The Sages (above n. 50), 263.

80 On the problem of dissent in the halakha, see Avi Sagi, “Halakhic Praxis and the Word of
God: A Study of Two Models,” The Journal of Jewish Thought and Philosophy 1 (1992):
305-329.
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axiological judgments would be warranted. Since, however, halakhic
thought is creative, original, flowing from the inner recesses and
mysterious spring-wells of the personality where logical-cognitive
and ethico-axiological motives are interwoven, any attempt at
separation would result in crippling human creativity.

The author adds:

From my own experience | know that in any halakhic investigation
I have always been guided by a dim intuitive feeling which pointed
out to me the true path, and this intuition has never been stripped
of an ethical intention. Of course, in speaking of an ethical moment
implied in halakhic thinking, I am referring to the unique halakhic
ethos which is another facet of the halakhic logos. | do not, however,
intend to say that the current ethical standards are the determination.
Far from it, at times the halakhic ethos runs contrary to popular
ethical notions. Hence, one must exercise great caution in isolating
the ethical moment of halakhic cognition.®

The influence of personal (moral) ideologies upon religious decisions is today
well-known, and | myself dealt with it in the context of the actual problem of giving
up, under Jewish law, territories of Eretz Israel to Arab rule.® | attempted to show
that the fundamental differences of opinion between two Orthodox rabbis were
grounded in contradicting personal and political ideologies.®* Another prominent

81

82
83

84

Rabbi Joseph B. Soloveitchik, Community, Covenant, and Commitment—Selected Letters
and Communications, ed. Netanel Helfgot (Jersey City, NJ: Ktav Publishing House, 2005),
276. The text is from a letter written by Rabbi Soloveitchik in 1952 to Rabbi Menahem E.
Rackman as a reaction to the latter’s draft of an article.

Ibid.

Izhak Englard, “The Problem under Jewish Law of Relinquishing Parts of the Holy Land
to Arab Rule: Law and Ideology,” Hapraklit 41 (1993):13-34 [Hebrew]. Cf. in this context
Chaim Burganski, “Rabbi Yisraeli’s Halakhic View on the Surrender of the Territories,”
Diné Israel—Studies in Halakha and Jewish Law 22 (2003): 241-267 [Hebrew]. The
author analyzes R. Yisraeli’s change in attitude on the issue. Another central issue was
the observance of the sabbatical year prohibitions (shemita), which engendered a sharp
controversy on the backdrop of conflicting ideologies. See A. Edrei, “From Orthodox to
Religious Zionism: Rabbi Kook and the Sabbatical Year Polemic,” Diné Israel—Studies in
Halakha and Jewish Law 26-27 (2009-2010): 45.

For a similar conclusion in relation to the issue of autopsy, cf. Jehiel Jacob Weinberg
(1885-1966), “Autopsies in the State of Israel,” Techumin 12 (1991): 382-388 [Hebrew].
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modern example—illustrating the influence of personal views—constitutes the
fierce controversy about artificial insemination between Rabbi Feinstein on the
one side, and the Rabbis Breisch and Teitelbaum on the other one.® Indeed,
according to the remark of the late Chief Rabbi of England, Rabbi Jakobovitz,
in th